
Cfte CommontuealtJ) of M assachusetts

RE PO R T OF T H E  SPECIAL CO M M ISSIO N  TO IN V E ST IG A TE  TPIE 
A D V IS A B IL IT Y  OF L IM IT IN G  TH E E X E M P T IO N  FRO M  LOCAL 
T A X A T IO N  OF P R O P E R T Y  OF L IT E R A R Y , BEN EVOLEN T, CH A R
ITAB LE A N D  SC IE N T IFIC  IN STITU TIO N S.

To the Honorable Senate and the House of Representatives:
This report is made in compliance with the following Resolve: —

C h a p t e r  5 8  o f  t h e  R e s o l v e s  o f  1 9 2 3 .

R e s o l v e  r e l a t i v e  t o  a n  I n v e s t i g a t i o n  o f  t h e  A d v i s a b i l i t y  o f  p r o v i d i n g

a  L i m i t a t i o n  o f  E x e m p t i o n s  f r o m  L o c a l  T a x a t i o n  o f  C e r t a i n  P r o p e r t y .

Resolved, That a special commission is hereby established, to consist of the commis
sioner of education, the commissioner of public welfare and the commissioner of cor
porations and taxation, which shall investigate and report to the general court, not 
later than the second Wednesday in January, nineteen hundred and twenty-four, as to 
the advisability of providing by law for limiting the operation of the exemption from 
local taxation, contained in clause Third of section five of chapter fifty-nine of the 
General Laws, to institutions chartered under the laws of this Commonwealth, the 
assets of which are permanently held for and devoted to one or more of the public uses 
stated in said clause, and more particularly as to the advisability of providing by law 
for excluding from the operation of such exemption institutions so incorporated as to 
have a capital stock, divided into shares or otherwise, owned in such manner that the 
assets thereof may be sold or the property thereof diverted, by dissolution of the cor
poration or otherwise, from the public purpose for which the institution was chartered 
and pass to private ownership or advantage. Any recommendations made in such re
port shall be accompanied by drafts of legislation embodying the same. [Approved 
May 17, 1923.

The conditions of this Resolve direct the attention of the Commission it creates 
to the provisions of clause Third of section five of chapter fifty-nine of the General 
Laws, which as amended reads as follows: —

P e r s o n s  a n d  P r o p e r t y  e x e m p t  f r o m  T a x a t i o n .

S e c t i o n  5 . The following property and polls shall be exempt from taxation: . . .
Third, Personal property of literary, benevolent, charitable and scientific institu

tions and of temperance societies incorporated in the commonwealth, the real estate 
owned and occupied by them or their officers for the purposes for which they are incor
porated, and real estate purchased by them with the purpose of removal thereto, until 
such removal, but not for more than two years after such purchase, except as follows:

, (a) If any of the income or profits of the business of the institution or corporation is 
divided among the stockholders or members, or is used or appropriated for other than 
literary, educational, benevolent, charitable, scientific or religious purposes, its prop
erty shall not be exempt.

(b) A  corporation coming within the foregoing description shall not be exempt for 
any year in which it wilfully omits to bring in to the assessors the list and statement 
required by section twenty-nine.

(c) Real or personal property of such an institution or corporation, occupied or used 
wholly or partly as or for an insane asylum, insane hospital, or institution for the insane 
or for the treatment of mental or nervous diseases, shall not be exempt unless at least 
one fourth of all property so occupied or used, wholly or partly, on the basis of valua
tion thereof, and one fourth of the income of all trust and other funds and property 
held for the benefit of such asylum, hospital or institution and not actually occupied



or used by it for such purposes, is used and expended entirely for the treatment, board, 
lodging or other direct benefit of indigent insane persons, or indigent persons in need 
of treatment for mental diseases, as resident patients, without any charge therefor to 
such persons either directly-Or indirectly, except that such a benevolent or charitable 
institution or corporation conducting an insane asylum, insane hospital or institution 
for the insane to which persons adjudged insane by due process of law may be com
mitted shall be exempt from taxation on personal property and buildings so occupied 
or used, but shall be subject to taxation on the fair cash value of the land owned by it 
and used for the purposes of such asylum, hospital or institution.

(d) Real estate acquired after May fourth, nineteen hundred and eleven, by any 
association or private corporation formed or incorporated for the care of the insane, 
shall not be exempt under the preceding paragraph unless the city council of the city! 
or the inhabitants of the town, in which it is situated, have by vote lawfully taken con
sented to the acquisition of such real estate, to be so exempt. . . .

The exemption of property from taxation in Massachusetts is purely a statu
tory provision. Unlike some States in the United States our Constitution is silent 
as to the exemption of property from taxation. The only indication given that our 
ancestors felt at all inclined toward exempting property from taxation is given 
in Chapter V, Section II, of the Constitution which provides that

Wisdom and knowledge, as well as virtue, diffused generally among the body of the 
people, being necessary for the preservation of their rights and liberties; and as these 
depend on spreading the opportunities and advantages of education in the various 
parts of the country, and among the different orders of the people, it shall be the duty 
of legislatures and magistrates, in all future periods of this commonwealth, to cherish 
the interests of literature and the sciences, and all seminaries of them; especially the 
university at Cambridge, public schools, and grammar schools in the towns; to encour
age private societies and public institutions, rewards and immunities, for the promotion 
of agriculture, arts, sciences, commerce, trades, manufactures, and a natural history of 
the country; to countenance and inculcate the principles of humanity and general 
benevolence, public and private charity, industry and frugality, honesty and punctu
ality in their dealings; sincerity, good humor, and all social affections, and generous 
sentiments, among the people.

And that contained in the first part of Clause III  of the oi'iginal Bill of Rights 
which provides that

As the happiness of a people, and the good order and preservation of civil govern
ment, essentially depend upon piety, religion, and morality; and as these cannot be 
generally diffused through a community but by the institution of the public worship of 
God, and of public instructions in piety, religion, and morality: . . .

The history of the origin, growth and development of the laws as to the exemp
tion of property from taxation in this country and abroad is extremely interesting 
and instructive, but it is not deemed advisable to develop it at length in this report.

In the colonial laws we find provisions for the exemption of property from taxa
tion and the annual tax acts of the provincial period show each year additional 
exemptions. Still further exemptions are found in the respective charters of the 
few charitable and educational corporations which existed in the province and it 
was a uniform practice to exempt without special authority churches, schoolhouses, 
turnpikes and other property devoted to the public use. In 1818 appear certain 
exemptions which disappear by Act of 1828 repealing the original act. In the 
acts of 1821, first appear the express exemption of houses of religious worship, and 
certain other exemptions which have persisted down to the present time. In the 
Revised Statutes of 1836 the exemption of literary, benevolent, charitable and 
scientific institutions is put into general form, and since that time various statutes 
have been passed which have greatly extended the exemption laws.

There is ample historical justification for the exemptions from taxation of char
itable institutions which perform without compensation a function which the 
State has, from Tudor times in England and colonial times in this country, avowedly 
undertaken to perform, namely, the care of the poor, sick, demented, crippled,



blind, deaf, impotent, the helpless, aged and young, and for educational institu
tions, but not where income is received. There is no historical basis for the exemp
tion of benevolent institutions like the temperance societies, or fraternal societies, 
to the extent to which they perform no function which the State has ever under
taken to perform.

The passage of laws providing that property exclusively occupied as colleges, 
academies, churches, public schoolhouses and the like, should be exempt from taxa
tion, did not create a new form of exemption but merely declared a well settled 
and long established policy of this Commonwealth.

The Massachusetts Supreme Judicial Court has, through a long line of decisions 
and opinions, set out with more or less definiteness the application of the exemption 
laws, but there still arise many questions which the decisions do not cover and 
cases where later decisions seem to substantially modify earlier decisions.

The historical reasons for the established rule of exempting property from taxa
tion in Massachusetts as consistently interpreted by  our Supreme Judicial Court 
is well explained in the opinion rendered by Justice Gray in 1862 in the case of 
Jackson versus Phillips et als, (14 Allen 539-599), and therein is set out the policy 
of the Commonwealth, which has served as a guide for later decisions, in these 
words: —

A charity, in the legal sense, may be more fully defined as a gift, to be applied con
sistently with existing laws, for the benefit of an indefinite number of persons, either by 
bringing their minds or hearts under the influence of education or religion, by relieving 
their bodies from disease, suffering or constraint, by assisting them to establish them
selves in life, or by erecting or maintaining public buildings or works or otherwise les
sening the burdens of government. It is immaterial whether the purpose is called 
charitable in the gift itself, if it is so described as to show that it is charitable in its 
nature.

Other conditions being equal, the happiness, prosperity and wealth of a com
munity may well be measured by the amount of property wisely devoted to the 
common good in land and buildings occupied as educational, charitable and scien
tific institutions. The amount of taxes that may be lost by private institutions 
operating under tax exemptions is of trifling consequence, if the service performed 
is for purposes governmental in their character and which but for the private ex
penditure would become a charge upon the public treasury if the governmental 
duty of an enlightened modern state is to be discharged.

In some periods of history it is found that direct payment of money was made 
by government to those institutions deemed worthy of encouragement but very 
early public aid found expression, not in open direct bounty, but in the granting of 
the privilege of exemption from taxation.

The policy of the law has been in this Commonwealth as has been shown from 
an early day to encourage, foster and protect corporate institutions of a religious, 
literary and scientific character, because the religious, moral and intellectual cul
ture afforded by them were deemed, as they are in fact, beneficial to the public, 
necessary to the advancement of civilization, and the protection and welfare of 
society.

The long list of property specially exempted from taxation is the result of a grad
ual extension of the exempted list either by too great a liberality in legislation, with 
scant regard for the fundamental reason, and the constitutionality of which may be 
questioned, or by  decisions of the Supreme Judicial Court that have broadened 
the accepted meaning of the statutes. There being no inherent right that gives 
property used for a specific purpose the benefit of exemption from taxation, we 
should narrow the list to include only those organizations which legitimately 
occupy the field.

Where an institution justly entitled to exemption, because of its charitable, 
educational or scientific function, engages in other activities, such as renting its 
premises for profit, or dividing its resources, its claim for exemption not only 
ceases, but there is direct historical precedent for taxing such an institution, and



where it sees fit to engage in trade for the purpose of increasing revenue, or making 
any part of its business “ self-supporting” , the trade part of its business can be 
taxed, and ought to be.

If private institutions perform a public function, which but for it the State 
would have to perform, there is conferred upon the public that advantage and aid 
which it is the purpose of the law not onty to recognize but to encourage.

It is surely not an unreasonable requirement to place squarely upon those seek
ing exemption the burden of each year filing with the local assessors a full and com
plete list of all property held upon which an exemption is requested. Government 
should not be placed in the position of being obliged to prove a wilfulness on the 
part of those seeking exemption if a return is not filed.

There is no place in our scheme of government for an exemption of property 
from taxation, which in a much restricted sense is used for public benefit but which 
is so conducted as to enrich private individuals. Unquestionably the Legislature 
would hesitate to grant a direct subsidy to private individuals conducting an in
stitution which had some of the elements of a charitable, educational or scientific 
institution, and it is not to be presumed that indirectly by exemption from taxa
tion the same subsidy is to be granted. That this has been done is clear from 
numerous instances where sales of such institutions have been made greatly to the 
profit of the owners.

It is therefore recommended that the following legislation be passed to the end 
that we may continue as a Commonwealth to encourage and protect those things 
done for the public weal but discourage the tendency on the part of private indi
viduals to so conduct their enterprises so as to obtain the benefits of tax exemption 
and yet be able to obtain substantial profits as individuals.

A n  A c t  r e l a t i v e  t o  E x e m p t i o n  o p  P r o p e r t y  f r o m  T a x a t i o n .

S e c t i o n  1. Section five of .chapter fifty-nine of the General Laws, as amended by 
chapter four hundred and fifty-one of the acts of nineteen hundred and twenty-two, 
is hereby further amended in the third clause by inserting after the word “ common
wealth”  in the twelfth line the words: —  the assets of which are permanently held for 
and devoted to one or more of said public purposes and which are organized with
out capital stock or other means of private ownership, —  and by striking out in the 
eighteenth line the words “ is divided among the stockholders or members, or”  and in 
the twenty-second line the ivord “ wilfully,”  and by adding at the end of paragraph 
(d) a new paragraph (e), as follows: —  (e) No corporation shall be entitled to exemption 
under the provisions of this clause if, in fact or by charter provision, the use and occu
pancy of its real estate or any part thereof is by its members for any of the customary 
purposes of a club or other social organization, so that such occupancy is for the mutual 
benefit of the members and not of such a character as will relieve the municipal or state 
government of the expense of conducting any form of public activity it would otherwise 
perform, so that said third clause will read as follows: —

Third, Personal property of literary, benevolent, charitable and scientific institutions 
and of temperance societies incorporated in the commonwealth, the assets of which are 
permanently held for and devoted to one or more of said public purposes and vdiich are 
organized, without capital stock or other means of private ownership, the real estate 
owned and occupied by them or their officers for the purposes for wffiich they are incor
porated, and real estate purchased by them with the purpose of removal thereto, until 
such removal, but not for more than two years after such purchase, except as follows:

(а) If any of the income or profits of the business of the institution or corporation is 
used or appropriated for other than literary, educational, benevolent, charitable, scien
tific or religious purposes, its property shall not be exempt.

(б) A corporation coming within the foregoing description shall not be exempt for 
any year in which it omits to bring in to the assessors the list and statement required 
by section twenty-nine.

(c) Real or personal property of such an institution or corporation, occupied or used 
wholly or partly as or for an insane asylum, insane hospital, or institution for the insane 
or for the treatment of mental or nervous diseases, shall not be exempt unless at least 
one fourth of all property so occupied or used, wholly or partly, on the basis of valua
tion thereof, and one fourth of the income of all trust and other funds and property 
held for the benefit of such asylum, hospital or institution and not actually occupied or



used by it for such purposes, is used and expended entirely for the treatment, board, 
lodging or other direct benefit of indigent insane persons, or indigent persons in need 
of treatment for mental diseases, as resident patients, without any charge therefor to 
such persons either directly or indirectly, except that such a benevolent or charitable 
institution or corporation conducting an insane asylum, insane hospital or institution 
for the insane to which persons adjudged insane by due process of law may be committed 
shall be exempt from taxation on personal property and buildings so occupied or used, 
but shall be subject to taxation on the fair cash value of the land owned by it and used 
for the purposes of such asylum, hospital or institution.

(d)_ Real estate acquired after May fourth, nineteen hundred and eleven, by any 
association or private corporation formed or incorporated for the care of the insane, 
shall not be exempt under the preceding paragraph unless the city council of the city, 
or the inhabitants of the town, in which it is situated, have by vote lawfully taken con
sented to the acquisition of such real estate, to be so exempt.

(e) No exemption shall be given to any corporation under the provisions of this clause 
with respect of any portion of its real estate or personal property which is in fact or by 
charter provision used and occupied by its members or officers for the customary pur
poses of a club or other social organization or for any private purpose.

Respectfully submitted, 

PAYSON SM ITH ,
Commissioner of Education.

R IC H A R D  Iv. CONANT,
Commissioner of Public Welfare. 

H E N R Y  F. LONG, 
Commissioner of Corporations and Taxation.

J a n u a r y  2 , 1924.




