
No. 1092HOUSE
By Mr. Sutherland of Boston, petition of J. Sumner Draper

for legislation to provide for the construction by the Boston Transit
Commission of a subway under Huntington Avenue and Stuart Street
and adjacent streets and lands in the city of Boston. Street Rail-
ways. Jan. 17, 1924.

An Act to authorize the Construction of a Subway under
Huntington Avenue and Stuart Street and Adjacent
Streets and Lands in the City of Boston.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. The Boston transit commission (herein-
-2 after called the commission) shall construct in the city of
3 Boston a subway (hereinafter called the Huntington
4 avenue subway) so designed as to be adapted to contain
5 two railway tracks commencing with an open cut at or
6 near either the Boston art museum or the Peter Bent
7 Brigham hospital, thence continuing to, in and under
8 Huntington avenue, Stuart street, Tremont street, Wash-
-9 ington street and adjacent streets and lands by such

10 route as the commission may determine, to a point at or
11 near the junction of Washington and Stuart streets, to-
-12 gether with stations at Massachusetts avenue, at or near
13 either the junction of Huntington avenue and Stuart
14 street, or Dartmouth street, at Arlington street and at
15 Tremont and Washington streets. The commission may
16 change or enlarge the Tremont street subway at Stuart
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17 street and the Washington street tunnel at Stuart street
IS in such a way as the construction of the Huntington
19 avenue subway may render advantageous, in their opinion.
20 If the Tremont street subway or the Washington street
21 subway is changed or enlarged, the cost of such construc-
-22 tion, as above provided, shall be included in the cost of
23 the Huntington avenue subway.

1 Section 2. The commission shall not begin the work
2 of construction until it has filed in the office of the com-
-3 missioner of public works of the city a plan signed by the
4 commission showing the proposed route, and the general
5 form and method of construction, the location of proposed
6 tracks, stations and approaches and the alignment and
7 grade, which plan shall be submitted to the Boston Ele-
-8 vated Railway Company (hereinafter called the com-
-9 pany), for its examination, nor until the contract here-

in inafter mentioned for the use of said Huntington avenue
11 subway has been executed. Any such plan so filed may
12 be altered at any time by a new plan signed, submitted
13 and filed in like manner.

1 Section 3. Within six months after this act takes full
2 effect, the commission, acting on behalf of the city of
3 Boston, and the company, shall execute a contract upon
4 the terms and conditions hereinafter prescribed for the
5 use of the Huntington avenue subway authorized in sec-
-6 tion one of this act. Said contract shall be for the use of
7 the subway by the company for the running of its cars
8 therein and for such other use as the commission and the
9 company may agree upon for a term of years, at an

10 annual rental and upon such other provisions and con-
-11 ditions as were followed in the form of the contract made
12 by and between the city, acting by the commission, and
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13 the company, for the Boylston street subway, so far as
14 the same may be applicable, as the commission and the
15 company may agree upon, or in case of difference, as the
16 commission on public utilities may determine. The pro-
-17 visions of this act insofar as they declare, define or
18 establish the terms and conditions for the construction,
19 tenure, maintenance and operation of the subway, shall
20 be embodied in and made a part of said contract. The
21 use of the subway shall begin when, in the opinion of the
22 commission, a reasonable time after completion has been
23 allowed for equipment. The net cost thereof shall be
24 deemed to include, except as is otherwise provided herein,
25 all expenditures incurred in acquisition and construction,
26 including damages, expenses and salaries of the commis-
-27 sion, and interest on the debt incurred in construction
28 prior to the beginning of the use.

1 Section 4. The treasurer of the city of Boston shall
2 from time to time, on request of the commission, issue
3 and sell at public or private sale, the bonds of the city,
4 registered or with interest coupons attached, as he may
5 deem best, to an amount not exceeding the cost of the
6 subway provided for by section three of this act. Such
7 bonds shall be designated on their face as, “Huntington
8 Avenue Subway Bonds”, shall be for such terms, not ex-
-9 ceeding forty-five years, as the mayor and treasurer of the
10 city may determine; shall bear interest payable semi-
-11 annually in accordance with the provisions of chapter
12 fifty-two of the Special Acts of nineteen hundred and
13 eighteen. The proceeds of such bonds including any
14 premiums realized from the sale thereof, shall be used to
15 meet all damages, costs and expenses incurred by the
16 commission or by the city in carrying out the provisions
17 of this act for the construction of the Huntington avenue
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18 subway. The proceeds of any sale or sales of land or
19 rights taken or acquired by purchase or otherwise, under
20 the provisions of this act for the construction of said
21 subway, shall be used for the same purpose as rentals of
22 said subway, or shall be used for the payment of ex-
-23 penditures incurred for construction, as the commission
24 may determine. All rentals, tolls, percentages or other
25 annual compensation received by the city for any use of
26 said subway under this act or for any use of any lands
27 or rights acquired under the provision of this act for the
28 Huntington avenue subway, shall be used, in the first
29 instance, for the payment of interest on the bonds issued
30 for the cost of said subway. Any interest received by the
31 city upon the proceeds of the bonds prior to the expendi-
-32 ture of such proceeds, shall be credited against interest
33 during construction in ascertaining the net cost of the
34 said subway. The city shall have, hold and enjoy in its
35 private or proprietary capacity, for its own property, the
36 said subway and all rentals, tolls, income and profits
37 from all contracts entered into by it for the use of said
38 subway or any part thereof, and the same shall never be
39 taken by the commonwealth except on the payment of
40 just compensation.

1 Section 5. The construction of the Huntington
2 avenue subway hereinbefore authorized, shall be begun
3 immediately after the contract for the use of such subway
4 is executed by the commission and the company.

1 Section 6. In connection with the construction of the
2 subway authorized this act the commission may, for
3 the purpose of avoiding objectionable curves or any
4 practical or legal obstacles, vary or alter the routes
5 herein respectively prescribed for the subways, and for
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6 the said purposes may locate the subways and stations, or
7 either of them, in whole or in part, on private or public
8 lands. The commission may also, in connection with any
9 subway, construct such approaches, sidings, spur tracks,
10 loops, entrances, inclines, elevators, connections and other
11 structures as it may deem necessary. The commission
12 may, with the consent of the company, make such altera-
-13 tions in the existing subways, including stations and exits
14 and entrances thereof, as it may deem necessary or ad-
-15 visable.

1 Section 7. The commission may make contracts in
2 the name of the city for the work herein authorized, but
3 all contracts involving two thousand dollars or more in
4 amount shall be in writing and signed by a majority of
5 the commission; and no such contract shall be altered
6 except by an instrument in writing, signed by the con-
-7 tractor and a majority of the commission, and also by
8 the sureties, if any, on the bond given by the contractor
9 for the completion of the original contract. No such con-

-10 tract, and no alteration of any such contract, shall be
11 valid or binding on the city unless executed in the
12 manner aforesaid.

1 Section 8. All work done under this act, under or
2 near public streets and places shall be conducted, so far
3 as may be practicable, in such manner as to leave such
4 streets and places, or a reasonable part thereof, open for
5 traffic between the hours of seven in the forenoon and
6 six in the afternoon of each secular day, except legal
7 holidays.

1 Section 9. The commission may, for the purpose of
2 this act, use public ways and lands without compensation
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3 therefor, and may take, or acquire by purchase or other-
-4 wise for the city, lands in fee, and easements, estate's and
5 rights in land, including the right to go under the surface
6 thereof or through or under buildings or parts of buildings
7 thereon; and such taking in fee or otherwise may be
8 made whether the lands taken or otherwise affected are
9 held under or by title derived under eminent domain or

10 otherwise, and may be made for the purpose of providing
11 locations for pipes, wires, conduits and other structures,
12 the relocation of which is made necessary or expedient by
13 the construction of any subway authorized by this act.
14 A taking under this section of an easement or other
15 estate or right in a given parcel of real estate, whether
16 such parcel consists of unimproved land or land and
17 buildings, may be confined to a portion or section of such
18 parcel fixed by planes or other surfaces of division, below,
19 above, or at the surface of the soil; and in such case no
20 taking need be made of upper or lower portions or sec-
-21 tions, except of such easements therein, if any, as the
22 commission may deem necessary. The commission, to
23 make any taking by right of eminent domain, shall cause
24 to be recorded in the registry of deeds for the county of
25 Suffolk, a description of the lands, easements, estates or
26 rights to be taken, as certain as is required in a common
27 conveyance of land, with the statement that the same are.
28 taken under authority of this act, which description and
29 statement shall be signed by the commission; and the
30 lands, easements, estates or rights therein described shall
31 upon such recording be taken for and shall vest in the
32 city. The commission shall, so far as may be practicable,
33 notify all known owners of such taking, but the validity
34 thereof shall not be affected by want of such notice.

1 Section 10. The commission may sell the building:
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2 and other structures upon any lands acquired by it, or
3 may remove the same; and shall sell, if a sale be practi-
-4 cable, or if not shall lease, any lands, or rights or interests
5 in land or other property acquired for the purposes of this
6 act, whenever the same shall, in the opinion of the com-
-7 mission, cease to be needed for such purposes. The pro-
-8 ceeds of such sales and leases, and the fair valuation of
9 any such lands or other property no longer needed for the

10 said purposes, but not actually sold, as agreed upon by
11 the commission and the company, or in case of difference
12 as determined by the board, shall be deducted from the
13 cost of the subway for the construction of which such
14 lands or other property were acquired, for the purpose of
15 ascertaining the rental thereof.

1 Section 11. The commission shall determine and
2 award the damages sustained by any person by reason of

property taken or injured by the commission under au
4 thority of this act, except public ways or lands, and may
5 agree with any such person as to the amount of his
6 damages, which amount the city shall be liable to pay.

7 If any such person is dissatisfied with such award, or
8 cannot agree with the commission upon his damages, the
9 same may be determined by a jury in the superior court

10 for the county of Suffolk, on petition therefor of such
11 person, or of the commission, against the city, filed in
12 the clerk’s office within one year after the property is
13 taken, entered on, or injured; and judgment shall be
14 entered upon the determination of the jury and costs
15 shall be taxed and execution issued in favor of the pre-
-16 vailing party as in civil cases. The members of the com-
-17 mission shall not be liable personally for any such
18 damage. The provisions of chapter seventy-nine of the
19 General Laws, so far as applicable, relating to procedure
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20 in case of damage to estates in which several parties have
21 different or several interests, shall apply to proceedings
22 in such cases under this act.

1 Section 12. The commission may order the tempo-
-2 rary removal or relocation of any surface tracks, and the
3 temporary or permanent removal or relocation of any
4 conduits, pipes, wires, poles or other property of any
5 person or corporation which it deems to interfere with the
6 construction or operation of any subway authorized by
7 this act, and shall grant new locations for any such
8 structures so removed or relocated. Such orders, to the
9 extent specified therein, shall be deemed a revocation of

10 the right or license to maintain such tracks, conduits,
11 pipes, wires, poles or other property, and the owner of
12 any such structures in public ways or lands shall comply
13 with the said orders without expense to the city. If any
14 such owner shall fail to comply with the order of the com-
-15 mission within a reasonable time, to be fixed in the order,
16 the commission may discontinue and remove such tracks,
17 conduits, pipes, wires, poles or other property, and may
18 relocate the same, and the cost of such discontinuance,
19 removal or relocation shall be repaid to the city by the
20 owner. No such discontinuance, removal or relocation
21 shall entitle the owner of the property thus affected to
22 any damages on account thereof. Any such structures in
23 or upon private lands may be removed and relocated by
24 the commission, or if removed and relocated by the
25 owner thereof, the reasonable expense shall be paid to
26 him by the commission. Any gas or electric lighting
27 company may shut off the gas or current from any pipes
28 or wires affected by any acts done hereunder, so far as
29 may be necessary to avoid danger of escape or explosion
30 of gas, or other public danger.
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1 Section 13. Debt incurred by the city for the con-
-2 struction of the Huntington avenue subway authorized by
3 this act shall not be considered in determining the statu-
-4 tory limit of indebtedness of the city.

1 Section 14. The company, for the equipment of the

2 subways authorized by this act, and for all expenditures
3 by the company required or authorized hereby, from
4 time to time, in the manner and subject to the require-
-5 ments prescribed by law, may issue and dispose of such
6 amounts of its capital stock or bonds, or of each, at its
7 option, in addition to the amounts heretofore authorized,
8 as may be necessary therefor.
9 In respect to the equipment, use and operation of the

10 railway to be located in the subways and transportation
11 therein, the company shall have all the powers and
12 privileges and be subject to all the duties, liabilities, re-
-13 strictions and provisions set forth in General and Special
14 laws now or hereafter in force applicable to it. To pro-
-15 vide for proper connections of the tracks in any subway
16 authorized by this act with surface tracks, the company
17 may make such alterations or extensions of its surface
18 tracks and appurtenances as the board may approve.

1 Section 15. Upon the determination by the commis-
-2 sion of any important question relating to any plan or
3 work herein provided for, except an award of or agree-
-4 ment upon damages, as provided in section eleven hereof,
5 the company may, within three days after notice of such
6 determination, apply to the board for a revision of the
7 same, and thereupon the board may consider and finally
8 determine such question.

1 Section 16. The supreme judicial court and the
2 superior court, upon application of any party in interest,
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3 including the city, the commission, the company or any
4 ten taxable inhabitants of the city, may enforce or pre-
-5 vent violation of the foregoing provisions of this act by
6 any appropriate process.

1 Section 17. So much of Part II of chapter seven
2 hundred and forty-one of the acts of nineteen hundred
3 and eleven as is applicable hereto, shall apply to the con-
-4 tract for the use of the Huntington avenue subway.

1 Section 18. The provisions of this act shall not take
2 effect until it shall have been accepted both by vote of
3 the city council of the city of Boston, approved by the
4 mayor, and by the Boston Elevated Railway Company
5 by vote of its trustees and its board of directors. Such
6 acceptances shall be evidenced by certificates thereto
7 filed with the secretary of the commonwealth.






