
Department of the Attorney General

Dear Sir: On behalf of the Committee on Rules you have asked my opinion
as to the constitutionality of several bills now pending before the committee relat-
ing to the Boston Elevated Railway Company or to the Eastern Massachusetts
Street Railway Company.

In recent years the opinion of the Attorney General has on several occasions
been required on questions concerning the constitutionality of proposed laws relat-
ing to the management and operation of those companies, and involving a con-
sideration of the application and effect of Spec. St. 1918, c. 159, and Spec. St. 1918,
c. 188. See Atty. Gen. Rep., 1921, p. 140; Atty. Gen. Rep., 1922, p. 23; Opinions
to the Speaker of the House, February 6 and February 7, 1923. In these opinions
the Attorney General ruled that the provisions in each of those statutes giving to
the trustees the right to regulate and fix fares and to determine the character and
extent of the service and facilities to be furnished constituted contracts between

concerned which could not be impaired
;hts, and that a number of the bills sub-
unconstitutional because they contained
the contractual rights given by the two

the Commonwealth and the companies
without violating their constitutional ri
mitted would, if enacted into law, be
provisions which would directly impair
special statutes of 1918.

the court has held, in Boston v. TreasurerWith respect to Spec. St. 1918, c. 159,
and Receiver General, 237 Mass. 403, 413, that the statute having been accepted
by the Boston Elevated Railway Company constitutes a binding agreement be-
tween the company and the Commonwealth according to its terms, and that it is
constitutional. The court points out that the terms of the act are contractual in
their nature, as is plain not only from the general scope of the act but from the
express provision in section 18 that “the provisions which define the terms and
conditions under which, during the period of public management and operation,
the property owned, leased or operated by the Boston Elevated Railway Company
shall be managed and operated by the said trustees, and the provisions of section
thirteen, . . . shall constitute a contract binding upon the Commonwealth”. -

But the right of the companies to insist that the contractual obligations of the
Commonwealth with respect to the powers and duties of the trustees shall not be
impaired by new legislation is not violated by the legitimate exercise of legislative
power in securing the public safety, health, and morals, since the governmental
power of self-protection cannot be contracted away. New York & New England
RR. Co. v. Bristol, 151 U. S. 556, 567. The limits of this power of which the Leg-
islature cannot divest itself are not clearly defined. It is not co-extensive with
the police power of the State. The right to regulate fares of transportation com-
panies may be affected by contract with the State. Slone v. Farmer’s Loan &

Trust Co., 116 U. S. 307, 325 j Minneapolis v. Street Railway Co., 125 U. S. 417;
HI Op. Atty. Gen. 396. An instructive discussion of the subject appears in New
Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650, 660-673.

I will now state my opinion in regard to the specific bills which you have sub-
mitted.

1. Petition of William /. Hennessey that the Boston Elevated Railway Company
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he ’prohibited from employing aliens while under the period of public management andcontrol.
The bill accompanying the petition is as follows:

An Act foebidding the Employment of Aliens by the Boston ElevatedRailway Company.

Section 1. No person shall be employed by the Boston Elevated Railway
Company during the period while under the public management and control pro-vided by chapter one hundred and fifty-nine of the Special Acts of nineteen hun-
dred and eighteen, who is not a citizen of the United States.

Section 2. This act shall not apply to the employment of any alien who at
the time of its passage is in the service of such company, provided that such alien
makes the primary declaration of intention to become a citizen of the United
States within ninety days thereafter.”

The right to purchase or to sell labor is part of the liberty of contract protected
by the Fourteenth Amendment of the Constitution of the United States, which
cannot be interfered with by a State beyond the limits of reasonable regulation in
the exercise of its police power. The Amendment protects the right of the employer
as well as of the employee, and the employer is equally entitled to rely upon its
provisions. Lochner v. New York, 198 U. S. 45, 53; Adair v. United States, 208
U. S. 161, 173-175; Coppage v. Kansas, 236 U. S. 1, 14; Adkins v. Children’s
Hospital, 261 U. S. 525, 545; Opinion of the Justices, 208 Mass. 619; Opinion of the
Justices, 220 Mass. 627; Commonwealth v. Boston & Maine Railroad, 222 Mass.
206: Bogni v. Perotti, 224 Mass. 152.

A statute prohibiting the employment of aliens in common occupations has been
held to be repugnant to the Fourteenth Amendment , under which an alien who is
lawfully an inhabitant of a State is entitled to the equal protection of its laws.
Truax v. Raich, 239 U. S. 33; cf. Opinion of the Justices, 207 Mass. 601,

Statutes providing for the giving of preference to citizens of States and for dis-
crimination against aliens in employment on public works by a State or a political
subdivision thereof have been held to be constitutional by application of the prin-
ciple that a State, having control of its own affairs, has the right to prescribe the
conditions upon which it will permit public work to be done on its behalf or on
behalf of its municipalities. Heim v. McCall, 239 U. S. 175, 191-193; Crane v.
New York, 239 U. S. 195; Lee v. Lynn, 223 Mass. 109.

The Boston Elevated Railway Company, however, is not a governmental sub-
division of the State; it is only a public service corporation. To such corporations
the protection of the Fourteenth Amendment in respect to the employment of
labor was extended in several of the cases cited above. It is my opinion that the
proposed law, if enacted, would be unconstitutional because it would deprive the
Railway Company and aliens employed or seeking employment by it of that liberty
of contract with respect to labor which is protected by the Fourteenth Amendment.

The proposed law in my judgment is objectionable also because it applies to the
Boston Elevated Railway Company alone, and is arbitrarily discriminatory and
denies to that corporation the equal protection of the laws in violation of the four-

teenth Amendment. Legislation applicable to a particular class will be sustaine
if a reasonable basis for the distinction can be found; but it will not be sustaine
where the distinction or discrimination is purely arbitrary. Classifications an
distinctions must be based upon some sound reason. Connolly v. Onion ower i ipe

Co., 184 U. S. 540, 558-560; International Harvester Co. v. Missouri, 234= U. B.

199, 210-215; Truax v. Raich, 239 U. S. 33, 39-43; Tanner v. Little, 240 U. b. dtw,

Hall v. Gciger~Jones Co., 242 U. S, 539, 555-557; Buchanan v. Warley, 245 U. B.

60, 73-81; Commonwealth v. Interstate, etc., St. Ry., 187 Mass. 436, 438, 439, to

monwealth v. Hana, 195 Mass. 262, 266-268; Commonwealth v. Titcomb,KJ •
14; Massachusetts General Hospital v. Belmont, 233 Mass. 19C, 200-A)2, 1 •
Atty. Gen. 56. Where a statute is directed against a particular corpora io

may still be justified as founded upon a reasonable classification and so not in v
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tion of the right to equal protection of the laws. Railroad Co. v. Richmond, 96
U. S. 521, 529. It is sometimes supported as an exercise of the power to amend
the charter of the corporation. New York & New England R.R. Co. v. Bristol, 151
U. S. 556, 567; Selectmen of Brookline, petitioners, 236 Mass. 260, 270-272; cf.
Prudential Ins. Co. v. Cheek, 259 U. S. 530, 536, 544. But such a statute will be
held to be unconstitutional if the selection is arbitrary and unreasonable. Cotting
v. Kansas City Stock Yards Co., 183 U..S. 79, 102-112. See also McLean v. Arkan-
sas, 211 XI. S. 539, 551. In my opinion to single out the Boston Elevated Railway
Company and apply to it a regulation prohibiting the employment of aliens would
on its face be unfair and arbitrary and would violate the company’s constitutional
rights.

The measure seems to be objectionable for the additional reason that it is an
impairment of the company’s contractual right, given by Spec. St. 1918, c. 159,
to have its property managed and operated by the trustees, not justified as a
reasonable exercise of the power of the State to secure the health, morals or safety
of its people. Proper management and operation of the road might be seriously
interfered with by such a regulation. On this account also I must hold the pro-
posed law to be unconstitutional.

2. Petition of Richard D. Crockwell that the board of trustees of the Boston Elevated
Railway Company he required to advertise for bids on certain contracts.

The bill accompanying the petition is as follows:

An Act eequieing the Board of Teustees of the Boston Elevated Rail-
way Company to Publicly Adveetisb foe Bids on Ceetain Conteacts.

The board of trustees of the Boston Elevated Railway Company shall adver-
tise in two or more daily newspapers published in Boston for sealed proposals
for all construction work or materials involving an expense of more than .

.
.

dollars, stating the time and place for
right to reject any and all proposals,
opening of proposals all bona fide bidde

opening such proposals and reserving the
At the time and place advertised for the
■s shall be admitted.”

itreet railway companies to advertise for
would be unconstitutional as an unwar-

Whether a general statute requiring
bids for construction work or material;
ranted interference with the right of ; nch corporations to make contracts and
carry on their business, as formulated and defined in cases already cited, need
not now be determined. See Prudential Ins. Co. v. Cheek, 259 XL S. 530. In mv
opinion the proposed law would be unconstitutional because in its particular
application to the Boston Elevated Railway Company it imposes upon that cor-
poration a burden not borne by other corporations of a similar class and there-
fore denies to it the equal protection of the laws; and also because such a pro-
vision would be in violation of the contractual right, with respect to the manage-
ment and operation of the company’s property, established by Spec. St. 1918
c. 159.

3. Petition of Joseph A. Langone that the Boston Elevated Railway Company he
directed to remove the subway entrances and exits at Scollay Square and Adams Square
in the city of Boston.

The bill accompanying the petition is as follows;

An Act to compel the Boston Elevated Railway Company to abolish
the Pbesent Entrances and Exits to the Scollay Square and Adams
Squaee Subway Stations.

The Boston elevated railway company is hereby directed to remove on or beforeJanuary 1, 1925, the present subway entrances and exits at Scollay Square and
Adams Square in the city of Boston.”

This legislation is apparently proposed as an exercise of the power to enforce
regulations to secure the public safety, which in other cases has been held valid.
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New York & New England R.R. Co. v. Bristol, 151 U. S. 556; Baltimore v Bohimore Trust Co., 166 U. S. 673; New Orleans Gas Co. v. Drainage Commission mIJ. S. 403; Northern Pacific Ry. v. Duluth, 208 U. S. 583; Denver & R Q R R rv. Denver 250 U. S. 241. Whether it is required for that reason is for the General'Court to determine. If, however, the Boston Elevated Railway Company has mtitle or right in the premises giving it the power to remove the subway entrances andexits referred to m the bill, obviously it cannot be compelled by the Legislature toeffect such removal. I had supposed that the title to these entrances and exitswas in the city of Boston and that the Boston Elevated Railway Company had noright which would entitle it to act. As to that question lam not sufficiently advised to give an authoritative opinion. 3

4. Petition of Joseph A. Langone that the Boston Elevated Railway Company bedirected to maintain toilets in the stations of the company. 7 J

The bill accompanying the petition is as follows:
An Act directing the Boston Elevated Railway Company to maintainToilets in the Stations of the Company.
The Boston elevated railway company shall keep and maintain reasonabletoilet facilities for both men and women on all stations maintained by said rail-

way company which shall be kept open at all times, that said railway station iskept open, for the convenience of its patrons”.

The questions presented by this bill are similar to those presented by the bill
last considered. Some such provision may be supported as a health measure, the
need for which may be found by the General Court to justify the regulation.
Whether the company has sufficient control of the premises occupied by its stations
to be able to carry out the requirements of the bill is a matter about which I am
not advised. I would suggest also that the meaning of the word “station” is
somewhat indefinite and that it might be construed to extend to any structure
maintained for the protection of passengers while waiting for the company’s cars.

5. Petition of James M. Curley, Mayor of the city of Boston, that the Eastern
Massachusetts Street Railway Company he compelled to maintain and keep in repair
the portion of highivays occupied by its tracks.

The bill accompanying the petition is as follows:

“An Act to compel the Eastern Massachusetts Street Railway Company
to maintain and keep in Repair the Portion of Highivays occupied by

its Tracks,

Section 1. During the period of public operation of the Eastern Massachu-
setts Street Railway Company under the provisions of chapter one hundred and
eighty-eight of the special acts of nineteen hundred and eighteen and acts in amend-
ment thereof and supplementary thereto, the Eastern Massachusetts Street Rail-
way Company shall keep in repair to the satisfaction of the superintendent of
streets, street commissioners, road commissioners or surveyors of highways, or
the division of highways of the department of public works, in the case of state
highways, or the metropolitan district commission, in the case of metropolitan
boulevards, the paving, upper planking or other surface material of the portions of
streets, roads and bridges occupied by its tracks; and if such tracks occupy un-
paved streets or roads, shall, in addition, so keep in repair eighteen inches on each
side of the portion occupied by its tracks, and shall be liable for any loss or injury
that any person may sustain by reason of the carelessness, negligence, management
and use of its tracks.

Section 2. When a party upon the trial of an action recovers damages ot the
commonwealth or of a city or town for an injury caused to his person or property
by a defect in a street, highway or bridge occupied by the tracks of said company,
if said company is liable for such damages, and has had reasonable notice to de-
fend the action, the commonwealth, city or town may recover of the said company,
in addition to the damages, all costs of both plaintiff and defendant in the action.

Section 3. This act shall take effect upon its passage.”
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My opinion was asked last year regarding the constitutionality of a measure,
in some respects similar, relating to the Boston Elevated Railway Company. In
response to that request I stated my opinion to be that the bill, if enacted into law,
would be constitutional, and an act was passed (St. 1923, c. 358) substantially
identical with the bill which was referred to me.

As I pointed out in that opinion, St. 1897, c. 500, amending the charter of the
Boston Elevated Railway Company, contained in section 10 a provision in sub-
stance that for a period of twenty-five years the company should not be subjected
to taxes or excises not then in fact imposed upon street railways, with an exception
not now material, nor any other burden, duty or obligation not imposed by general
law on all street railway companies, but during that period should pay taxes im-
posed by general law as if it were a street railway company and also an additional
tax; and this provision was always regarded as a contract between the State and
the company. At the time this statute was enacted street railway companies were
required to keep in repair the portions of streets and bridges occupied by their
tracks; but in the following year, by St. 1898,c. 578 (see G. L., c. 63, §§ 61-66) that
obligation was discontinued and the companies were required instead to pay an
additional excise tax for the benefit of municipalities in which they were operating,
to be applied to the construction, repair and maintenance of public ways. The
Boston Elevated Railway Company was excepted from the operation of the act,
doubtless because of the contract contained in St. 1897, c. 500, § 10, relieving it,
for the period named, of the burden of taxes imposed by subsequent legislation.
The proposed law seemed to me to violate no right given or protected by Spec.
St. 1918, c. 159, a,nd to be otherwise free from constitutional objection because it
merely continued the obligation under which the Boston Elevated Railway Com-
pany had operated for many years and continued also the exemption of that com-
pany from liability to pay those taxes which in the case of other companies had
been substituted for the obligation to keep in repair.

The Eastern Massachusetts Street Railway Company was organized under
Spec. St. 1918, c. 188, with all the powers and privileges of a street railway com-
pany organized under general laws, so far as applicable. Section 20 of said act
provides in part as follows:

“The new company, during the continuance of the war and for a period of two
years thereafter, shall not be required, except with the express approval of the
public service commission after a hearing, to pay any part of the expense of the
construction, alteration, maintenance or repair of street, highway or bridge or
any structure maintained or placed therein or thereon, or of the abolition of any
grade crossing or the removal of wires from the surface of any street or highway to
an underground conduit or other receptacle, and shall not, without such approval,be required directly or indirectly to make any payment or incur any expense what-
soever for or in connection with the construction, alteration, maintenance or repair
of any street, highway or bridge, or the abolition of any grade crossing or the re-
moval of wires: . .

In my opinion of last year I stated my view to be that the law then under con-
sideration violated no rights given or protected by Spec. St. 1918, c. 159. In myjudgment it is even more clear that the proposed law, as to which you have asked
my opinion, violates no rights given or protected by Spec. St. 1918, c. 188. There
is, however, a much more serious question whether the proposed law, if enacted,
would not be so arbitrarily and unreasonably discriminatory as to violate the com-
pany’s constitutional rights. The Eastern Massachusetts Street Railway Company
has always been and now is subject to the excise tax first laid by St. 1898, c. 578,
the object of which is to recompense municipalities, either wholly or in part, for
the expense of the construction, maintenance and repair of public ways throughwhich their lines run. The bill does not purport to free the Eastern Massachusetts
Street Railway Company from that burden; but that company is singled out as
one which is to be required not only to pay the tax imposed for the purpose of
providing funds for the repair of roads, as I have explained, but also to keep in
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repair a portion of those ways. Unless there is some reasonable basis for this dis-crimination the bill cannot be sustained. No reasonable ground is apparent to me'On the face of the bill as it appears before me I must therefore advise you that iiimy opinion, it would be unconstitutional if enacted.

Very truly yours,
JAY R. BENTON,

Attorney General.






