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The Commonwealth of Massachusetts.
Executive Department, Boston, February 24, 192

To the Honorable Senate and House of Representative

I am transmitting herewith a special report of the Judicial
Council, just submitted, with recommendations which if
enacted into law will expedite the decision of questions of
law in criminal cases.
In this report the Judicial Council states that the time
in securing the final decision in questions of law in criminal
cases is far too long, in some instances from eleven to thirteen months, constituting a serious defect in the administration of criminal law in Massachusetts. This phase of
the administration of law is covered by this report of the
Judicial Council, recommendations are made to remedy
this defect, and a draft of an act has been submitted by

the Council and attached to the accompanying report
which I recommend to your earnest consideration in the
hope that it will receive favorable action.
ALVAN T. FULLER.
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SPECIAL REPORT OF THE JUDICIAL COUNCIL AS TO EXPEDITING THE DECISION
OF QUESTIONS OF LAW IN CRIMINAL
CASES.
February

24, 1926.

To His Excellency Alvan T. Fuller, Governor of Massachusetts.
Your Excellency:
The time now taken in getting a
final decision on questions of law in criminal cases is far
too long. This is a serious defect in the administration of
the criminal law in Massachusetts and there ought to be
no delay in bringing it to an end.
Of the 488 cases before the full bench of the Supreme
Judicial Court in the year ending September 1, 1924, there
were 31 on the criminal side of the court. In these 31 cases

the average time between the verdict of guilty in the Superior Court and the rescript of the Supreme Judicial Court
disposing of questions of law which had been raised in the
31 cases was 13 and %i months.
But among these 31 cases there were 5 in which (for one
reason or another) more than the usual time was taken
between verdict and rescript; and there were 3 of them in
which a speedy decision was imperative and less time than
usual was taken. Excluding these 8 and confining the
statement to the 23 ordinary cases the average time between verdict and rescript was a little less than 11 in place
of a little more than 13 months.
An analysis shows that the 11 1 months were taken up
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Nearly 11 months between verdict and rescript is much
too long. Of that there can be no question.
While 31 cases appealed to the Supreme Judicial Court
is not a large number when compared with the whole number of criminal cases yet that number is apt to include
cases involving serious offences, and delays in such cases
furnish material for much public misunderstanding of the
administration of justice.
It is not necessary to restate the necessity of certainty
and celerity in punishment if punishment is to serve as a
deterrent to crime. Your Excellency referred to it in your
annual message and it was spoken of by the Judicial Council
in its first annual report.
The cause of the 6f months in getting the record completed for entry in the Supreme Judicial Court does not
appear on the face of the matter. But when the condition
is considered it is plain that it is due principally to a defect
in the system now in use.
The defect in the system consists in the fact that criminal
cases would not be heard earlier were the records completed more quickly. Under these circumstances it is
inevitable that the record for the Supreme Judicial Court
is not completed promptly. In the practice of the law
things get done when they have to be done and not before.
There are always in practice more things waiting to be
done than the busy lawyer can attend to readily. What
the lawyer who is not busy does may be disregarded.
Criminal cases which go to the Supreme Judicial Court
on questions of law are divided by Massachusetts statute
into two classes, namely, those arising in cases in the six
counties for which the court for the Commonwealth sits,
namely, Suffolk, Middlesex, Norfolk, E sscx, Plymouth and
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Barnstable; and those in the other eight counties, namely,
Berkshire, Franklin, Hampshire, Hampden, Worcester,
Bristol, Dukes County and Nantucket. There is one law
sitting each year of the court for the Commonwealth. It
begins on the first Wednesday of January and is “adjourned to places and times most conducive to the despatch
of business and to the interests of the public.” For hearing
and determining any questions of law arising in the other
eight counties the Supreme Judicial Court is required by
statute to go on circuit in September and October of each
year and hold sittings in each of these counties, with the
limitation that in two instances the full court sits in one
county for two or more of them. By a recent act (St.
1920, c. 386) the Supreme Judicial Court is now authorized
to sit in these outside counties “at such times [in September and October] as the court shall by rule determine.”
Acting under the authority given it the law sittings of
the full court are now as follows: On the third Tuesday
of September at Pittsfield, on the following day at Greenfield or Northampton (for Hampshire and Franklin) and
on the following day or two days in Springfield; on the
Monday after the third Tuesday of September at Worcester;
on the third Monday of October the court for the Commonwealth sits for a week in Boston, and on the fourth
Monday of October the full court sits on circuit at Bristol;
beginning with the second Monday of November the court
for the Commonwealth sits at Boston for two weeks in
that month, two weeks in December, three weeks in January and four weeks in March. 1
Where the full court sits in an outside county it sits for
hearing questions of law arising _“ in the county in which
the sitting is held,” with a limitation set forth in G. L.,
c. 211, § 1.3, not here material.
The sitting of the court for the Commonwealth is held
for hearing and determining “questions of law arising”
Month
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in the six counties enumerated above, “and by consent
of parties filed in the case such questions in other counties.” 1
Under the system now in use delay is secured by raising
questions of law in criminal cases in the eight outside
counties and to a lesser degree in those in the six counties
for which the court for the Commonwealth sits.
For example, if a question of law (upon which there is
2
a reasonable doubt) arises in a criminal case tried in
Berkshire, Hampshire, Franklin or Hampden after the full
court has held a law sitting in one of these counties in
September, the question of law is not in the ordinary course
of events heard by the full bench until September of the
following year; and the same is true of criminal cases tried
in Worcester and Bristol after October. Going still further
the same is true to a lesser degree in criminal cases tried
in Suffolk, Middlesex, Essex, Norfolk, Plymouth and
Barnstable: questions of law (upon which there is a reasonable doubt) arising in criminal cases tried in those counties
after February 1 will hardly get on the list of the court
for the Commonwealth for its adjourned March sitting,
and if they do not get on that list they go over until the
following October, and if not reached in the one week
sitting held by the court for the Commonwealth in that
month, they go over until November.
The matter of securing a more speedy decision by the
appellate court of questions of law in criminal cases is a,
matter to which the Judicial Council has given much
consideration. It is obvious that for expediting such
decisions the choice lies between amending the present
system so as to secure a more prompt decision of such
1 In additionit is provided by
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cases by the Supreme Judicial Court or creating a separate
court of appeal for hearing and determining such questions
of law; for example, an appellate criminal division of three
judges of the Superior Court.
The advantages of a small separate court of criminal
appeal which would have a short docket are obvious. 1
Such a court could be quickly assembled when enough
cases were ready for hearing; less formality would be necessary in making up the record for three judges only and for
three judges of the trial court; the cases would be reached
and heard without the delay incident to the hearing and
decision of criminal cases which are less in number than
7 per cent of all the cases on the docket of the court; and
a decision ought to be reached in them more promptly
than is possible when they are 31 or 39 in number on a
docket of 488 or 526 cases in all.

On the other hand, the creation of a Superior Court of
criminal appeal with a provision that its decision is to be
final under all circumstances or final subject to a limited
right of appeal in some of the cases before it is as radical
a departure from the traditions of the Massachusetts
judiciary as can well be imagined. And to that it must
be added that the Superior Court is today in such a condition that experiments in its organization and work ought
not to be tried at the present time. It has a badly con-

gested docket to deal with; 2 with the two judges added
this year it has now thirty-two full-time judges, and it
has to rely on the services of judges called up from the
District Courts to help in preventing a further increase in
the congestion in its docket. And lastly, the creation of a
Superior Court of criminal appeal ought to be considered
in connection with or as part of a possibly more extensive
reorganization of the judicial system of the Commonwealth.
A reorganization of the whole judicial system of the Com1 There were 31 criminal cases out of 488 on the docket of the Supreme
Judicial Court in
the year ending September 1, 1924, and 39 out of 526 on its docket for the year ending September 1, 1925.
2 In the year ending June 30. 1925, although the Superior Court
succeeded in preventing
further congestion in its criminal docket it went behind in its docket as a whole. At the end
of that year there were 2,728 more cases on the whole docket than there were at the end of the
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monwealth is a matter which the Judicial Council is not
prepared to deal with at the present time.
On the other hand, the Council hesitates to make any
suggestions which add to the burdens of the Supreme
Judicial Court. The Supreme Judicial Court as the court
of final resort has been working for many years and is
working today under great pressure, but to great advantage
in hearing and determining questions of law. With three
exceptions only it has finished its docket year in and year
out for twenty-seven years, and the exceptions in which
the docket was not finished have been overcome. Doubtless that record goes further back, but so much is within
the memory of those now living. This has been accomplished by great effort and (as we have said) we hesitate
to add or to seem to add to the burdens of the court.
But to anticipate the effect of the recommendation which
we are about to make, our suggestion does not put additional
work upon the court. It consists only in securing more
prompt disposition of less than 7 per cent of the work
which the court now has.
Whatever difference of opinion may exist as to what
ought to be done, there can be and so far as we know there
is no difference of opinion as to the necessity of something
being done and done without delay to bring to an end the
defect in the administration of justice in Massachusetts,
which comes from the fact that ordinarily it takes eleven
months to get a final decision upon a question of law
(arising in a criminal case) as to which there is a reasonable
doubt.

Ehider these circumstances the Judicial Council recommends that a statute should be enacted providing that
questions of law arising in criminal cases should be entered
in the court for the Commonwealth or in the court for the
county in which the case was tried, whichever has the
earlier sitting after the exceptions are allowed, the appeal
taken or the report signed. And they suggest that the
court for the Commonwealth should hold an adjourned
sitting at the end of June for hearing and determining
questions of law in criminal cases.
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In 1925 (by St. 1925, c. 279) a speedy method was
adopted of carrying questions of law to the full court in
proceedings or trial upon an indictment for murder or
manslaughter. The Council recommends that a justice of
the Superior Court presiding at a proceeding or trial upon
an indictment or upon a complaint for any other offence
should be given authority to make that act applicable to
the proceeding or trial in question. There are great delays
in complying with the present practice as to drawing up
bills of exceptions. In that connection the Council suggests
that it is worth while to provide that in drawing a bill of
exceptions in criminal cases the defendant be allowed to
use the stenographic report (where the evidence has been
taken by a stenographer) without change, except when
and so far as the defendant’s counsel and the district
attorney agree that a portion of the evidence set forth in
the report is not material.
A draft of an act to carry these recommendations into
effect is annexed.

When there is an original indictment for manslaughter
only the case may or may not be a particularly serious one.
In the opinion of the Council the procedure brought into
being by St. 1925, c. 279, ought not to apply to cases of
manslaughter unless the presiding justice so directs. A
change to that effect has been made in the draft act hereto
annexed.

WILLIAM CALEB LORING.
FRANKLIN G. FESSENDEN
CHARLES T. DAVIS.
WILLIAM M. PREST.
FRANK A. MILLIKEN.
ADDISON L. GREEN.
ROBERT G. DODGE.

FREDERICK W. MANSFIELD.
FRANK W. GRINNELL.
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Decision of Questions of Law
Criminal
Cases.
in
Section 1. Section seven of chapter two hundred and
eleven of the General Laws is amended by inserting at the
beginning thereof the words:
Questions of law in criminal
cases which are entered upon the docket of the full court
shall be argued in their order unless the court for cause
directs otherwise before any civil cases are argued and thereafter, ■—and by the insertion of the words; —in civil cases,
before the words “which are entered”, —so that the
whole section shall read as follows:
Questions of law in
criminal cases which are entered upon the docket of the full
court shall be argued in their order unless the court for cause
shown directs otherwise before any civil cases are argued
and thereafter questions of law in civil cases which are
entered upon the docket of the full court shall, when reached,
be argued in their order if either party is ready, unless the
court for good cause shown postpones the argument. But
no party shall be compelled to be ready for argument within
ten days after the question has been duly reserved of record
in the court in w'hich the case is pending.”
Section 2. Section twelve of chapter two hundred and
eleven of the General Laws is amended by inserting after
the words “at such sitting” the words: —questions of law'
in criminal cases arising in any county in the commonwealth
before
and, and by inserting the wmrds: —in civil cases,
the w'ords “arising in the counties of Barnstable”,- —and
again before the words “arising in other counties”, —so
that the whole section shall read as follows:
A law sitting
of the court for the commonwealth shall be held annually
at Boston on the first Wednesday of January and may be
adjourned to places and times most conducive to the despatch
of business and to the interests of the public. At such sitting
questions of law arising in criminal cases in any county in
the commonwealth and questions of law arising in civil
cases in the counties of Barnstable, Essex, Middlesex, Norfolk, Plymouth and Suffolk, and, by consent of the parties
filed in the case such questions in civil cases arising in other
counties and such questions for which no other provision is
made, shall be entered and determined.
Section 3. Section thirty-two of chapter two hundred
and seventy-eight of the General Laws is amended by adding
at the beginning thereof the following:
Appeals, exceptions
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or reports shall be entered by the defendant within ten days
after the appeal is taken, the exceptions are allowed or the
report is signed, at the next law sitting of the supreme judicial court for the county in which the case is pending or
at the sitting including an adjourned sitting of the court
for the commonwealth, whichever comes first after the appeal
is taken, the exceptions are allowed or the report is signed,—
and by the insertion of the following words before the words
within said ten days,
and by
“or neglects”, to wit:
striking out the words the superior court may, upon application of the district attorney and after notice, order that the
appeal, exceptions or report be dismissed and that the judgment, opinion, ruling or order appealed from, excepted to
or reported be affirmed and substituting therefor the words:
The appeal, exceptions or report shall be dismissed by the
superior court as matter of course unless further time is
granted by a justice of the supreme judicial court and the
judgment, opinion, ruling or order appealed from excepted
to or reported be affirmed,
so that the whole section
shall read:
Appeals, exceptions or reports shall be entered
by the defendant within ten days after the appeal is taken,
the exception is allowed or the report is signed at the next
law sitting of the full court of the supreme judicial court
for the county in which the case is pending or at the sitting
including an adjourned sitting of the court for the commonwealth, whichever comes first after the appeal is taken, the
exceptions are allowed or the report is signed. If the defendant neglects to enter his appeal, exceptions or report in
the supreme judicial court within said ten days, or neglects
to take the necessary measures for hearing of the cause in
the supreme judicial court, the appeal, exceptions or report
shall be dismissed by the superior court as matter of course
unless further time is granted by a justice of the supreme
judicial court and the judgment, opinion, ruling or order
appealed from, excepted to or reported be affirmed.
Section 4. Section thirty-three Aof chapter two hundred
and seventy-eight of the General Laws is amended by inserting at the beginning thereof these words:
This section and
sections thirty-three B to thirty-three G, inclusive, shall
apply to any proceedings or trial upon an indictment for
murder or upon an indictment or complaint for any other
offense brought within this act by an order of a justice of the
superior court under the following authority: a justice of
the superior court presiding at any proceedings or trial noon
“

”
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an indictment or complaint for any offense may enter an
order directing that the proceeding or trial in question shall
be governed by sections thirty-three A to thirty-three G.
And sections thirty-three A and thirty-three B are amended
by striking out the word “manslaughter” in the fifth line
of section thirty-three A and in the second line of section
thirty-three B and substituting therefor the words: —upon
an indictment or complaint for any other offense brought
within sections thirty-three A to thirty-three G, inclusive,
by an order of a justice of the superior court. Section
thirty-one, as amended by section two of chapter two hundred
and seventy-nine of the acts for the year nineteen hundred
and twenty-five, and section fifteen of chapter two hundred
and eleven of the General Laws, as amended by section five
of said chapter two hundred and seventy-nine, are amended
by striking out the word “manslaughter” wherever it occurs
in said sections and substituting for it the words:-—a case
brought within sections thirty-three A to thirty-three G,
inclusive, by an order of a justice of the superior court.
And said section thirty-one is further amended (1) by striking out the words “five days except by consent of the district
attorney is allowed by the court”, and by inserting in place
thereof:
ten days is allowed by the presiding justice,
except that for cause shown and specified in the order the
presiding justice may within said ten days grant an extension
of time specified in the order, in no event exceeding twenty
days more, and except further upon application made to him
in writing setting forth an emergency which has arisen, the
chief justice may grant a further extension of time provided
the application aforesaid is made within the maximum period
of time hereinbefore set forth,
and (2) by the insertion
of the following words before the words “the clerk immediately”, namely:-—in reducing exceptions to writing the
defendant shall be at liberty to state the evidence in the
case as it is set forth in the stenographic report (where the
evidence has been taken by a stenographer) without change
except when and so far as the district attorney and the
defendant’s attorney agree in writing that a specified portion
is not material. Errors in the stenographic report of the
evidence seasonably called to his attention shall be corrected
by the presiding justice, —so that said section thirty-one
shall read as follows;
Section 31. Exceptions may be
alleged by a defendant in a criminal case who is aggrieved
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by an opinion, ruling, direction or judgment of the superior
court rendered upon any question of law arising at the trial
of such case or upon a motion for a new trial but not upon
a plea in abatement; provided, that exceptions alleged in
any proceedings or trial upon an indictment for murder or
upon an indictment or complaint for any other offense
brought within sections thirty-three A to thirty-three G,
inclusive, by an order of a justice of the superior court shall
be governed by sections thirty-three A to thirty-three G,
inclusive, and no bill of exceptions shall be entered or considered in the supreme judicial court in any such proceedings
or trial. The exceptions shall be reduced to writing and filed
with the clerk and notice thereof given to the commonwealth
within three days after the verdict or after the opinion,
ruling, direction or judgment excepted to is given, unless
a further time, not exceeding ten days, is allowed by the
presiding justice, except that, for cause shown and specified
in the order, the presiding justice may within said ten days
grant an extension of time specified in the order, in no event
exceeding twenty days more, and except, further, upon application made to him in writing setting forth an emergency
which has arisen the chief justice may grant a further extension of time, provided the application aforesaid is made
within the maximum period of time hereinbefore set forth.
In reducing exceptions to writing the defendant shall be at
liberty to state the evidence in the case as it is set forth in
the stenographic report (where the evidence has been taken
by a stenographer) without change except when and so far
as the district attorney and the defendant’s attorney agree
in writing that a specified portion is not material. Errors
in the stenographic report of the evidence seasonably called
to his attention shall be corrected by the presiding justice.
The clerk immediately upon the filing of the exceptions shall
present them to the court, and if upon examination thereof
by the presiding justice they are found conformable to the
truth, they shall be allowed by him. In all cases the district
attorney shall have an opportunity to be heard concerning
the allowance of such exceptions. The provisions of sections
one hundred and fifteen to one hundred and seventeen,
inclusive, of chapter two hundred and thirty-one, so far as
appropriate, shall apply to exceptions taken in criminal cases.
Section 5. This act shall take effect on September first,
nineteen hundred and twenty-six.

