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Department of Corporations and Taxation

To the General Court of the Commonwealth of Massachusetts.

In compliance with the provisions of section 33 of
chapter 30 of the General Laws, as amended by section
43 of chapter 362 of the Acts of 1923, there is sub-
mitted herewith such part of the annual report of the
Commissioner of Corporations and Taxation (Pub.
Doc. No. 16) as contains recommendations or sugges-
tions for legislative action.

HENRY F. LONG,

Che Commontoealth of Massachusetts.

Commissioner <f Corporations and Taxation.
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Inasmuch as the General Court, by the passage of
Resolve, chapter 44 of 1927, and Resolve, chapter 31
of 1928, provided for a special commission to revise
the laws of Massachusetts relative to taxation, and by
the passage of Resolve, chapter 48 of 1928, provided
for a special commission to investigate and report
relative to municipal undertakings and expenditures,
the recommendations herewith submitted are neces-
sarily, so far as the taxation and municipal divisions
of this Department are concerned, only those which
are of comparatively minor importance, not of suf-
ficient importance for the special commissions to con-
sider.

As to Corporations.

1. Dissolution. This recommendation is for a con-
tinuance of the practice whereby annually an act is
passed to dissolve certain corporations. Many of these
corporations have ceased to function; some apparently
have no officers, others have failed to file certificates
of condition or tax returns, and many have been en-
joined by the Attorney General from doing business,
but are not able to be found. It is requested that such
of these as rvill be submitted be dissolved. Certain
other corporations which have satisfied all require-
ments and have by a vote of the corporation expressed
their desire to be dissolved rvill be submitted.

Foreign Banking Associations.
2. Fiduciaries. —By the passage of chapter 128, the

Legislature of 1928 made provision for foreign bank-
ing associations to act in a fiduciary capacity by con-
forming to certain conditions in Massachusetts. The
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act indicates that these foreign fiduciaries should be
subject to taxation in Massachusetts. In respect to
the activities of itself no provision for taxation seems
to have been set up. In an opinion from the Depart-
ment of the Attorney General, under date of May 12,
1928, I am advised that the language of chapter 128

.
. would indicate a legislative intent to subject these

banks not only to the taxes payable by the bank as a
fiduciary on behalf of the beneficiaries of their trusts
or upon property held by them as trustees, but also to
the payment of taxes on their own behalf for such
privileges as they might exercise within Massachusetts.
. .

. However, I must advise you that there is no tax
statute imposing a tax upon foreign banks acting as
such fiduciaries. ...” In view of this opinion only
a gentlemen’s agreement can operate to bring into the
treasury of Massachusetts revenue from the activities
of such foreign banks as obtain authority to act as
fiduciaries under chapter 128 of the Acts of 1928. The
bill presented is designed to tax so much of the busi-
ness of such foreign banks as can fairly be allocated
because of activities of such fiduciaries in Massachu-
setts under the authority of chapter 128.

Reciprocal Inheritance Taxation.
3. Avoidance of Double Taxation. Massachusetts

was a leader in bringing about reciprocity among the
States of the Union in respect to estates of non-resi-
dent decedents. This because the double taxation of
property was abhorrent to Massachusetts traditions.
Following the Frick case, it became necessary for
Massachusetts to tax non-resident decedents on all real
estate and all tangible personal property situated in
Massachusetts on the day of death. Beyond that
Massachusetts had no intention of going. The Massa-
chusetts court has held that a mortgage was an inter-
est in real estate, and in several cases has decided that
mortgages should be deducted as “real estate” in the
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administration of tax laws. The Massachusetts law
provides for an excise on any interest in real estate that
a non-resident decedent owned. Other jurisdictions
hold that interests in real estate are intangibles. The
question of full reciprocity with other States seems
to be shadowed in respect to interests in real estate.
As Massachusetts is thoroughly committed to recip-
rocal inheritance taxation, it seems the way of wisdom
to strike out of chapter 65 the reference to the taxing
of interests in real estate to the estates of non-resi-
dent decedents. The loss of revenue is slight and the
gain to the estates of Massachusetts citizens who die
possessed of property in other States is so large that
the bill presented should have the favorable considera-
tion of the General Court.

Certification of City and Town Notes.
4. Limitation of Borrowing Power. In the certi-

fication of town and district notes the Attorney Gen-
eral has ruled that the Director of Accounts of this
Department has no discretion in the certifying of notes,
notwithstanding that he may have positive knowledge
that the proceeds of the notes certified cannot be used
for the purposes specified in the vote authorizing the
loan. While in some cases it may be that the unex-
pended balance of a loan may be transferred to be used
for similar purposes, two cases have come up during
the past year where no similar purpose can possibly
arise, since the loan was made under a special statute.
The legislation requested will cure what seems to be
an abuse of the borrowing power and a consequent ad-
ditional and unnecessary burden on the taxpayers.

County Financial Accounting.
5. Cash Balances. -—Legislation is requested in re-

spect to payments to the county treasury from certain
county accounts, for the reason that money is carried on
the books of some county officials for a great many
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years, representing for the most part cash in excess of
what the books and accounts call for. Cash bail de-
posited in lieu of surety and not claimed is also carried,
and the persons to whom it rightfully belongs cannot
be located. This money should be in the treasuries of
the counties and not elsewhere.

Taxation as to Incomes.
6. Domicile. The personal income tax law indicates

an intention on the part of the General Court to tax
every individual who is an inhabitant of Massachusetts
at any time between January first and June thirtieth
in any year, based on income for the prior year, when-
ever and wherever earned or received. Certain de-
cisions in collateral litigation seem to negative this
clear purpose of the law. Since the law does not in
terms contemplate the taxation of individuals who have
been inhabitants during practically the whole of the
taxable year, but who acquired domicile in other juris-
dictions just prior to January first of the year in which
the tax is to be laid, the result is that while the Com-
missioner is unable to administer the law as the Legis-
lature originally intended (that is, making domicile
after January first the criterion of taxation based on
the prior year’s income), it is also impossible to col-
lect any tax from persons who have resided within the
jurisdiction up to the last day of the taxable year, but
have at that time acquired domicile elsewhere. This
situation results in many controversies as to the exact
date of acquisition of foreign domicile, and consider-
able sums in taxes which are equitably due the Com-
monwealth are lost.

Voluntary Associations.
7. Similarity of Names. Legislation is proposed to

avoid the confusion resulting from a similarity of
names in respect to voluntary associations which are
becoming quite numerous. There are provisions pro-
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hibiting a domestic corporation from taking the name

of another corporation or of any person, firm or asso-
ciation, or one so similar as to cause confusion, and
similar provisions preventing the registration of for-
eign corporations violating these provisions, but there
are no statutes which prevent a trust or voluntary as-
sociation from taking and carrying on business or op-
erations under any name it chooses, even though it
causes confusion to others and infringes on a name
already in existence, and unless it is engaged in a busi-
ness similar to another and in so close a location as to
come within the scope of the statutes relative to unfair
competition, no protection to name already in existence
is afforded. Every trust and association having trans-
ferable shares must now file with the Commissioner of
Corporations and Taxation a copy of its deed of trust.
Under the proposed law the Commissioner can at the
time of such filing compare the name with those of
corporations, domestic and foreign, then on file, and if
he finds the proposed name violates the provisions of
the proposed act, refuse to receive for filing the copy
of the deed of trust.

Business Corporations.

8. Corrective. — The legislation suggested is of a
corrective nature, and while it may in some respects
conflict with the report of the special commission, it
seems advisable to have before the Legislature these
suggestions which are, in substance, but an attempt at
a refinement of the law. There has been considerable
question as to when corporate existence in the case
of a domestic corporation, or corporate activity in the
case of a foreign corporation, incurs tax liability, and
also what is meant by the phrase of the statute, “carry-
ing on or doing business.” The matter of minimum
taxation is quite troublesome, particularly in respect
to a levy on gross sales where the business is done at a
loss. It would seem desirable to put the minimum on
the assets of the corporation situate or emploved in
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Massachusetts. The matter of subsidiary corpora-
tions, so owned or controlled as to conceal their real
worth, is still a troublesome one, and a great deal in
the way of tax liability is avoided. As the law is now
worded in respect to foreign corporations, there is a
disproportionate deduction in regard to corporate ex-
cess. There is also an aggravation in respect to for-
eign corporations which allows a dividend credit going
to the corporation instead of to the individual share-
holders resident of Massachusetts, for whom it is pre-
sumptively incorporated into the law. In the matter
of interest a provision should be made for the laying
of interest in the case of late assessment due to veri-
fication and audit. Last year the statute was changed
to make the balance sheet as of the close of the fiscal
year. To make the law consistent, section 35 should
be so amended as to strike out the words ‘ ‘ as of April
first.” Change should also be made in respect to the
filing period. The foreign corporations are now given
the opportunity of asking other than the statutory
method of allocation of income, and if this is to be
continued it would seem that the Commonwealth,,
through the Commissioner of Corporations and Taxa-
tion, should have a like option. The only subsidy ap-
pearing in the tax law is in respect to machinery deduc-
tion, and it would seem advisable to abolish this so as
to be in conformity with the rest of the statute. It is
also desirable, in view of the Carlos Lumber Company
decision, to make a different provision for the alloca-
tion of income of corporations that can be said to be
engaged in interstate commerce, and in respect to in-
terstate commerce corporations generally a tax should
be provided so that they would not escape taxation
altogether.

Stock of Insurance Companies.
9. Exemption.— With the codification of the laws it

was apparently overlooked that, while all other classes
of intangibles were exempted from local taxation, the
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capital stock of domestic insurance companies was left
open to taxation. The old law had expressly exempted
them, and it is clearly the intention of the legislature
to keep them exempt like all other corporate stock.
There has been no attempt on the part of the local as-
sessors to assess this property, but it is suggested that
a specific exemption be granted to them in the laws.

Security Investment Corporations.

10. Taxation. Under chapter 355 of the Acts of
1919 the general purpose was to put domestic busi-
ness corporations and foreign corporations on a simi-
lar basis so far as taxation is concerned. Because of
constitutional limitations, however, a somewhat dif-
ferent method of determining corporate excess was
applied in the case of domestic corporations. In the
case of corporations having primarily investments in
securities, this results in a corporation organized under
a Massachusetts charter having to bear a much heavier
burden than it would bear if incorporated under the
laws of some other State. Some provision of law
should be enacted to remove this disparity and to keep
in Massachusetts these corporations that desire to be
domestic but are iioav prevented because of the more
favorable treatment given to them as foreign corpora-
tions entered to do business in Massachusetts.

Local Taxation.

11. Yachts.-—A very recent decision has classed
pleasure yachts with ships and vessels and upset a
practice of long standing in respect to the taxation of
pleasure crafts. The proposed legislation is to cor-
rect what, if the decision is interpreted correctly will
cause great confusion in respect to taxing locally
yachts which are tangible personal property and under
the law should be treated like all tangible personal
property at situs.



HOUSE — No. 14.1929.] 9

12. Assessment. —ln the event the assessors of a
community fail to value their town for assessment pur-
poses, as has appeared to be imminent in several cases
during the last few years, the provisions of the law do
not appear to be ample to authorize the Commissioner
of Corporations and Taxation to see that the town is
assessed according to law and the municipality given
an opportunity to obtain its taxes for local purposes.
But a slight change in the law is needed to make this
possible.

Statutory Application.

13. Use of Word. A case before the Supreme Ju-
dicial Court at this writing raises a point in connec-
tion with the interpretation of a change of words in
the recodification becoming effective January 1, 1921.
The words “so far as apt” have been given quite re-
stricted meanings, and in a case now pending it is
contended that the words should be extended to in-
clude foreign executors. This the Commonwealth is
contesting, but if their contention is not sustained a
very substantial sum of money will be lost by way of
taxes. This legislation is now proposed, so that if the
Supreme Judicial Court decides against the Common-
wealth the Legislature can act to correct the injus-
tices which will follow.








