
SPECIAL REPORT OF THE ATTORNEY GEN-
ERAL RELATIVE TO THE CLAIM OF
ANNIE C. RIVERS OF HOLDEN FOR DAM-
AGES FROM RESTRICTIONS ON THE USE
OF QUINAPOXET POND.

Wavs and Means.

December 1, 1921

To the Honorable Senate and House of Representative

I submit herewith my report of the investigation of
the claim of Annie C. Rivers, as requested by chapter
60 of the Resolves of 1928, which resolve is as follows:

Resolve providing for an Investigation by the Attorney Gen-
eral RELATIVE TO THE CLAIM OF ANNIE C. RIVERS AGAINST THE
Commonwealth.

HOUSE No. 112

Cfte Commontocaltf) of o@aooac{nioetto

Resolved. That the attorney general is hereby requested to investi-
ate the claim of Annie C. Rivers against the commonwealth

referred to in senate document one hundred and seventy-two of
the current year, and to examine and report upon the law and facts
in relation thereto, and particularly as to whether interference with
bathing in ponds or streams which are tributary to or otherwise
form part of a public water supply has ever been recognized in
this commonwealth as a subject for compensation, either under
general principles of law, or under statutes granting extra-legal
or extra-constitutional damages in connection with the development
of public water supplies; as to whether the waters of Quinapoxet
pond, on which the claimant’s property is situated, were included
in the taking made on behalf of the metropolitan water district
on February twenty-third, eighteen hundred and ninety-eight, or
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in any subsequent taking made for the development of the Wa-
chusett water supply of said district, and as to what remedies, if
any, the claimant or her predecessors in title availed themselves of,
or might have availed themselves of, under the legislation on which
such taking or takings were founded; as to the effect and appli-
cation to the claim in question of chapter one hundred and seventy-
two of the acts of eighteen hundred and eighty-four, and amend-
ments thereto, and of chapter four hundred and eighty-eight of
the acts of eighteen hundred and ninety-five, and amendments
thereto; as to whether the claimant has any prescriptive or other
right to the use of said pond for bathing purposes which under
any provison of any general or special law does give her, or if
seasonably and properly availed of would have given her, any
right to compensation; and as to what, if any, special and dis-
tinguishing facts or circumstances there are with regard to said
claim which might justify exceptional consideration through special
legislation. Tor the purpose of the investigation herein directed,
the attorney general, or an assistant attorney general designated
by him, shall hold one or more public hearings, of which the
claimant and the commissioner of the metropolitan district com-
mission and the commissioner of public health shall be notified, and
may take evidence, administer oaths and issue subpoenas. The
attorney general is hereby further requested to make a report of
such investigation to the general court by filing such report with
the clerk of the house of representatives on or before December
first of the current year, and at the same time to file a copy thereof
with the budget commissioner. [Approved June 14, 1928.

Pursuant to the above provisions the Attorney Gen-
eral designated Assistant Attorney General Edward
T. Simoneau, and a public hearing was held at the
State blouse on August 30, 1928, at which the claimant
appeared and was represented by counsel. The Metro-
politan District Commission was represented by its
chairman, Davis B. Keniston, and the Department of
Public Health by A. D. Weston, associate sanitary
engineer. The claimant was afforded every opportu-
nity of presenting oral and documentary evidence in
support of her claim, and, upon the statement of
counsel, tire testimony of the claimant and an inde-
pendent investigation conducted by this Department,
the following facts are reported:
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Qninapoxet Pond, a natural great pond, and which
lies partly in the town of Princeton and partly in the
town of Holden, originally consisted of two natural
ponds. There was a small pond of 2.89 acres situated
just above the dam hereinafter referred to, and a
larger pond having an area of 32.98 acres. HMs prob-
able that the two ponds were always connected by a
small stream, now physically undeterminable.

Many years ago, and not within the memory of any
person interested, a dam was erected just below the
Rivers’ land, and about thirteen years ago a new dam
was erected in the same location. The Department
ofPublic Works has determined, after soundings were
taken, that the height of the water was increased 7
feet by the construction of the dam. The present area
of the lake is about 102 acres.

The claimant is the owner of a three-quarters un-
divided interest in two tracts of land situated in the
town of Holden, one of which borders on Quinapoxet
Pond, and a one-quarter undivided interest in the
premises is held by her brother, George Rivers of
Rochdale. I believe that the claimant and her brother
are the owners of the land, and the manner in which
they acquired title need not be recited here.

The claimant’s predecessor in title, John Rivers,
who was the owner of the premises at the time of the
taking hereinafter referred to, acquired the land in
question in 1873, and the description in that deed is
substantially the same as in the original deed of the
tract by John Parker to Silas M. Hubbard, which deed
was dated January 2, 1811, and recorded with Middle-
sex County deeds, book 178, page 291. The extreme
westerly boundary of the land conveyed by the deed
of John Parker was a stake on what was then dry
land near the water line of what was then the easterly
boundary of the great pond and now about 120 feet
from the present water line in a present depth of water
°f 5.8 feet. Xo part of the land used as the bathing
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beach, hereinafter referred to, was ever covered by
water previous to the erection of the dam

Qninapoxet Pond is within the watershed of the
south branch of the Nashua River (see Plans 2 and 4
attached to House Document No. 500 for the year 1895,
Report of State Board of Health under chapter 459,
Acts of 1893).

St. 1895, c. 488, § 4, provided that the Metropolitan
Water Board “may take, by purchase or otherwise,
the waters of the south branch of the Nashua river,
at and above a point above the dam of the Lancaster
Mills in the town of Clinton . . . ; may take such water
rights as they deem necessary connected with said
waters;

On February 23, 1898, the Metropolitan Water
Board, under the authority of said St. 1895, c. 488,
made a taking of “all the waters of the South Branch
of the Nashua River in said Commonwealth at and
above a line running north 35° 30' west, through a
point bearing 38° 19' west from the southerly end of
the stone coping of the main dam of the Lancaster
Mills in the town of Clinton, in the county of Worces-
ter, and distant twenty-eight hundred and fifty-six
(2,856) feet therefrom, and also all the waters of all
the tributaries of said South Branch of said river
above said line of taking, and all the waters which
may flow into and from said South Branch and the
tributaries thereof above said line, for the purpose of
diverting the same for the uses of said act at or near
said line of taking, and not elsewhere;

“The above courses are with reference to the me-
ridian of seventy-one degrees, forty-four minutes and
fifty-seven seconds (71° 44' 57") west of Greenwich.”
(See copy of order of taking appended hereto.) The
waters of Qninapoxet Pond and the waters flowing
therein were included in the above taking.

Section 13 of the Metropolitan Water Supply Act
(Acts of 1895, chapter 488) provided for the payment
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of “any damages sustained.” If a party had sus-
tained damages and did not agree upon the amount
thereof, the act further provided that he “within two
years after the day of the taking of any land, water,
easements or other property, or of the use of any
property, ... or of the doing of any other act or thing
causing the damage, file in the office of the clerk of
the superior court for the county in which the property
taken, used or affected in value by such taking or other
act of the board is situated, a petition . . . for a jury
to determine such damages.”

On June 24, 1926, the Metropolitan District Com-
mission gave notice of the enforcement of the existing
rules and regulations applicable to that body of water
by posting a copy of Rule 14 of the rules and regula-
tions of the Department of Public Health on the shores
of said pond. It also posted a copy of General Laws,
chapter 111, section 172. The chairman of the Com-
mission stated that the “particular reason why they
were posted at that time was because of the extreme
low condition of the Wachusett Reservoir, and it was
felt that there was more danger of pollution than
there had been previously. ’ ’

The claimant, whose correct name is Annie M.
Rivers, conducts a hotel business in Jefferson, a village
in the town of Holden, the major part of which has
been that of entertaining summer boarders and the
letting of camps and camp sites on the shores of Quina-
poxet Pond. The hotel was originally a farmhouse,
which has been enlarged at various times, and now
contains forty-three bedrooms. It is located on a
country road leading from a State highway which
runs from Worcester and connects with the Mohawk
Trail, and is about two miles distant from its inter-
section with said State highway. The hotel is about
one-half mile distant from that portion of Quinapoxet
Pond which has been used as a bathing beach, and it
is reached by traveling over a cart path leading-
through a large pasture.
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The claimant has represented that prior to June 24,
1926, she entertained a large number of guests, es-
pecially during the summer months; that she had
on an average of 100 guests a week for a season of
about ten weeks, and received $l6 a week from each
guest, and from which she received a gross income of
substantially $16,000 annually. She was unable to
substantiate this statement. No books of account were
kept by her, nor are there any other records from
which the extent of her business might be determined.
The number of guests entertained by the claimant
for the period beginning with April 11, 1925, to and
including September 13, 1928, is as follows:

Guest

From April IT, 1025, to May 30, 1926 119
From May 30, 1926, to June 7, 1927 109
From June 7, 1927, to Sept. 13, 1928 159

These figures were obtained by an actual count of
the persons registered for the periods above stated.

The income from the renting of camps for the same
period amounted to $1,109, and the amounts received in
the various years during that period were as follows:
1925, $370; 1926, $321; 1927, $128; 1928, $290. These
figures were obtained from small slips of paper which
the claimant stated had been handed to her by an
employee in charge of the camps. She also maintains
that the large patronage of her hotel was due largely
to the facilities for bathing in Quinapoxet Pond, which
was the chief attraction for summer business; that
because of the notice of the enforcement of the rules
and regulations and General Laws, chapter 111, sec-
tion 172, by the Metropolitan District Commission she
has sustained irreparable damage. I have been unable
to determine the amount of the damage to her business,
or even to approximate that damage.

I have been unable to find any statute specially
authorizing compensation for extra-legal or extra-con-
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stitutional damages sustained because of the inter-
ference with bathing in ponds or streams which are
tributary to or otherwise form a part of the public
water supply, the waters of which were taken in con-
nection with the development of public water supply.

Counsel for the claimant has also examined the
statutes of the Commonwealth, and at the hearing-
made the following statement:

Now, in regard to the history of what has been clone by the
way of damages in similar cases, I confess I went through all the
statutes as far back as I could, and I cannot find any, either
general or special, in which damages in similar cases have been
given by the Legislature in the resolves or the acts.

Quinapoxet Pond, at the time of the taking of the
waters thereof by the Metropolitan Water Board, or
a portion of it, at least, was subject to the private
ownership of the claimant’s predecessor in title. The
title to his land extended to a point about 120 feet
from the present water line of the lake. He had a
vested private right in the use of the water on his
land for bathing and other purposes. That right was
extinguished by act of the Legislature, and for which
he was entitled to compensation.

An examination of the records in the office of the
Metropolitan District Commission and in the office of
the clerk of the Superior Court for the County of
Worcester fails to disclose the making of any claim
or the filing of a petition for a jury for the assess-
ment of damages by John Rivers, the owner of said
real estate at the time of the taking.

The claimant was not injured by the action of the
Metropolitan District Commission. The waters of said
pond are used to provide “a sufficient supply of pure
water” for the cities and towns in the Metropolitan
District and are under the control of a Commission
lawfully constituted by the Legislature, and have been
ever since the order of taking was adopted. This
proposition was recognized by counsel for the claimant,
as appears from the following statement:
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Now Lake Quinapoxet drains through, the Quinapoxet River.
I cannot give you anything more than an estimate of the length
of that river; probably some two or three miles. At the end of
that river it goes into the West Boylston aqueduct system, which
in turn is taken from there to Framingham, and from Framingham
is distributed to the Boston water drinkers and the water drinkers
of the Metropolitan District.

Bathing in ponds, the waters of which are used for
purposes of domestic water supply, has been pro-
hibited since 1884 (see Acts of 1884, chapter 172), and
this statute was later incorporated in the Revised
Laws, chapter 75, section 129, and General Laws, chap-
ter 111, section 172. It appears that in the consolida-
tion and arrangement of the Public Statutes (1902)
the words ‘ 4 stream or reservoir ’ ’ were added, but the
original law has not been otherwise changed since that
time. Acts of 1895, chapter 488, section 24, authorized
and required the State Board of Health “to make rules
and regulations for the sanitary protection of all
waters used by the Metropolitan Water Board for the
water supply of any city or town or water company
aforesaid,” and this statute is to be construed to pro-
vide additional safeguards against the pollution of
water to be used by the Metropolitan District. It
does not limit the application of General Laws, chapter
111, section 172, in so far as the prohibition of bathing
in such waters is concerned. If the Legislature had
intended to limit the application of Revised Laws,
chapter 75, section 129, by the Metropolitan Water
Act (St. 1895, c. 488, § 24), it would have used appro-
priate words to express that intention. The use of
said pond by the claimant and her guests for bathing
purposes was, therefore, in violation of law, which
violation was punishable by fine.
I am of the opinion that the claimant has not ac-

quired any prescriptive or other right to the use of
said pond for bathing purposes under any general or
special law.
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The public health, the welfare and safety of the community, are
matter’s of paramount importance, to which all pursuits, occupations
and employments of individuals, inconsistent with their preservation,
must yield. It is therefore immaterial, so far as the government is
concerned in the administration of the law for the general welfare,
how long a noxious practice may have prevailed, or illegal acts
persisted in. Easements may be created in lands, and the rights
of individuals may be wholly changed by adverse use and enjoy-
ment, if it is sufficiently protracted; but lapse of time does not
equally affect the rights of the State. (Commonwealth v. Upton,
6 Gray, 473, at p. 476.)

There are no special or distinguishing facts or cir-
cumstances which in regard to said claim might justify
exceptional consideration through special legislation.

Respectfully submitted,

JOSEPH E. WARNER,
Attorney General.
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Copy.

Taking No. 27.

Know all men by these presents,

That the Commonwealth of Massachusetts, by Henry H.
Sprague, Wilniot R. Evans, and Henry P. Walcott, the Metro-
politan Water Board, duly constituted and appointed under
and according to the provisions of chapter four hundred
eighty-eight of the Acts of the Legislature of the Common-
wealth of the year eighteen hundred and ninety-five, in
pursuance of the requirements and by virtue and in exercise
of the power and authority of said act, and in partial execu-
tion thereof, and by virtue and in exercise of every other
power and authority hereto enabling, does hereby take for
the Metropolitan Water Works provided for by said act, all
the waters of the South Branch of the Nashua River in said
Commonwealth at and above a line running north 35° 30'
west, through a point bearing south 38° 19' west from the
southerly end of the stone coping of the main dam of the
Lancaster Mills in the town of Clinton, in the county of
Worcester, and distant twenty-eight hundred and fifty-six
(2,856) feet therefrom, and also all the waters of all the
tributaries of said South Branch of said river above said
line of taking, and all the waters which may flow into and
from said South Branch and the tributaries thereof above
said line, for the purpose of diverting the same for the uses
of said act at or near said line of taking, and not elsewhere;
and also all the waters of Sandy Pond, so called, in said
town of Clinton, and all the waters which may flow into and
from said Sandy Pond.

This taking being subject to the obligation to allow not
less than twelve million nor exceeding twenty-four million
gallons of water in each week to flow from a reservoir above
said dam, as provided in section four of said act, and subject
further to the provisions of sections four and twenty-two
thereof.

•RESERVOIR, NASHUA RIVER, ET(
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The above courses are with reference to the meridian of
seventy-one degrees, forty-four minutes and fifty-seven sec-
onds (71° 44' 57") west of Greenwich.

In witness whereof said Henry H. Sprague, Wilmot R.
Evans, and Henry P. Walcott, the Metropolitan Water Board
aforesaid, acting for the Commonwealth, hereto set their
hands this twenty-third day of February in 'the year one
thousand eight hundred and ninety-eight.

HENRY H. SPRAGUE
WILMOT R. EVANS,
HENRY P. WALCOTT

(signed)

Metropolitan Water Board.

Worcester, ss. Feb. 23rd, 1898, at 4 o’clock and 30 minutes
P.M

Received & Entered with Worcester District Deeds, book
1570, page 189.

Attest,
HARVEY B. WILDER,

Register.




