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[Power and Light.]

D e p a r t m e n t  o f  P u b l i c  U t i l i t i e s ,  

S t a t e  H o u s e ,  B o s t o n ,  D ecem ber 14, 1928.

To the General Court o f the Commonwealth o f Massachusetts.

In accordance with the provisions of chapter 49 of 
the Resolves of 1928, I am transmitting herewith copy 
of that part of the annual report of this Department 
which relates to the subject matter of said resolve.

The Department has been in doubt as to whether the 
provisions of section 33 of chapter 30 of the General 
Laws, as amended by section 43 o f chapter 362 of the 
Acts of 1923, apply to the recommendations and drafts 
of bills under the subject matter of the resolve. How
ever, as we have prepared our recommendations and 
drafts of bills under the resolve, we submit them in 
the usual course.

Respectfully,

H E N R Y  C. A T T W IL L ,
Chairman.

[This report will also appear in the forthcoming 
annual report of the Department, as directed in chap
ter 49 of the Resolves of 1928.]



€ b e  Commontuealtb of Qiassacintsetts

D e p a r t m e n t  o f  P u b l i c  U t i l i t i e s ,  D ecem ber 14, 1928.

To the Honorable Senate and House o f Representatives.

Iii accordance with the provisions o f chapter 49 of 
the Resolves of 1928, which provides for  an investiga
tion by the Department of Public Utilities relative to 
the regulation and supervision of gas and electric com
panies, the Department has held public hearings and 
made investigation upon the subject matter of the re
solve.

The resolve is as fo llow s:

R e s o l v e  p r o v id in g  f o r  a n  I n v e s t i g a t i o n  b y  t h e  D e p a r t m e n t  of 
P u b l ic  U t i l i t i e s  r e l a t i v e  to  t h e  R e g u l a t io n  a n d  S u p e r 

v i s i o n  o f  G a s  a n d  E l e c t r ic  C o m p a n i e s .

Resolved, That the department o f  public utilities shall investi
gate ways and means fo r  regulating, in such manner as will be fair 
alike to the public and to gas and electric companies, their rates, 
valuations and capital issues, and in connection therewith shall 
consider the recommendations relative to such ;companies con
tained in the inaugural address o f  his excellency, the governor, 
printed as senate document number one, and its first recommenda
tion appearing in house document number one hundred and sixty- 
nine, accompanied by house document number one hundred and 
seventy, all o f  the current year. Said department shall hold hear
ings i f  in its opinion such hearings will be helpful to it in con
ducting such investigation. It shall report to the general court 
the results o f  its investigation hereunder and its recommendations, 
if  any, on the subject matter hereof, together with drafts o f  legis
lation necessary to carry its recommendations into effect, by includ
ing the same as a part o f  its annual report fo r  the current year.

The portion of the address of His Excellency the 
Governor, referred to in the resolve, reads as follow s:

The Department o f Public Utilities has recommended the enact
ment o f legislation providing fo r  a contract between gas and elec
tric companies and the Commonwealth, whereby the companies agree 
to become subject to regulation and supervision in such manner as



the Commonwealth may from  time to time determine. Such regu
lation, however, under the proposed bill, is not to be exercised in 
such manner as to prevent the companies from  earning equitable 
dividends. As to such companies as refuse to enter into such con
tract, the restriction upon municipalities from  entering into the 
gas or electric business without first buying the property o f  the com
pany is to be removed, and such companies are to issue no further 
stock or bonds or to exercise hereafter the right o f eminent domain. 
In view of the growing tendency o f holding companies and associ
ations to acquire the control o f the local companies, the time is now 
ripe for the enactment o f this or similar legislation to retain in 
Massachusetts the present policy o f  regulation.

The recommendation, of the Department referred to 
in said resolve was a recommendation for  the enact
ment of a hill providing for a readjustment o f the capi
tal of any company, which applied fo r  such readjust
ment, upon a basis which permitted such company to 
capitalize the premiums theretofore paid in on its capi
tal stock and any earnings that had been ploughed into 
its property at the expense o f those stockholders who 
had not received, on the average, a return on their 
investment of 7 per cent, provided that the capital 
should not exceed the fair value o f its property used 
and useful in the transaction of its business, as deter
mined by the Department, or exceed the amount that 
had been expended therefor, less any outstanding in
debtedness. This adjustment of its capital in accord
ance with the terms of the bill should effect a contract 
with the Commonwealth by which the company should 
agree that it might be regulated by the Commonwealth 
in such manner as the Commonwealth might determine, 
so long as such regulations did not prevent it from  
paying dividends upon its stock adequate to maintain 
the market value of such stock at par. The bill also 
provided that the provisions o f our statutes, which re
quire a municipality, before it engages in the business 
of the sale of gas or electricity, to purchase the prop
erty of a company located in the municipality, if  the 
latter elects to sell, should not apply to those com
panies which do not take advantage o f the act. Thus,



it will be observed that both the recommendation of 
His Excellency the Governor and the recommendation 
o f the Department relate to the same subject matter.

W e have further investigated and carefully consid
ered the subject matter of our last annual report, and, 
after deliberation, we have not changed our views in 
the matter.

As we understand it, the proposal recommended by 
us last year, and in  substance commended by7 His Ex
cellency the Governor, did not meet with the approval 
o f the Legislature, for  the reason that the committee 
to which the bill was referred was of the opinion that 
such a proposition would be unconstitutional under the 
provisions of the Federal Constitution.

W hile the committee agreed, as we understand, that 
the State could enter into a contract with gas and elec
tric companies, they believed that a statute construed 
as forcing a company into a contract would be declared 
unconstitutional as coercive, and they were of the opin
ion that the bill recommended by us might be so con
strued. In our judgment the proposition recom
mended by the Department last year would not be so 
construed and would not be unconstitutional. We are 
fortified in this view by the hostility of the gas and 
electric companies themselves to the proposition. If 
the companies were sincere in their belief that the act 
was unconstitutional, we very much doubt that they 
would oppose the proposition, as it would enable them 
to capitalize their premiums, and, to a certain extent, 
their surpluses, which they have contended for for 
some years, and then later to escape from  the burdens 
of the act on the ground that they were not bound by 
reason of its unconstitutionality. However, in view of 
the attitude of the committee and of the action of the 
Legislature, we suggest, in connection with the pro
posals we made last year, an alternative proposal by 
which any question of unconstitutionality of the prop
osition may be avoided.

The present statutes now require the municipalities,



before entering into the business of the manufacture 
and sale of gas and electricity, to purchase o f the com
pany then engaged in the territorial limits of the mu
nicipality such property of the company as is suitable 
for and is used in connection with such business, i f  the 
company elects to sell. Moreover, if the municipality 
desires to engage in the business of electricity alone or 
gas alone, it must nevertheless buy, if  the local com
pany so elects, both the electric and gas property of 
the company doing business within its territorial limits 
and doing both classes of business.

It was contended that as the proposed bill made 
these provisions applicable only to those companies 
which entered into a contract with the State, it would, 
in effect, coerce all companies to enter into the contract, 
as they would otherwise lose this valuable safeguard 
and thus render it unconstitutional.

We believe that when the State grants a monopoly 
to a public-service corporation the company ought not 
to object to reasonable and speedy regulation. Its in
sistence upon the right o f monopoly and at the same 
time upon practical freedom from  regulation is an at
titude which is not compatible with the welfare of the 
C ommonwealth.

Under the Federal rule, as generally understood, 
where a company appeals to the Federal court from  
the judgment of a State commission the court appoints 
a master to determine the value of the property em
ployed in the undertaking, and whether or not the 
amount of return allowed by the State commission is 
reasonably adequate. Thus, the master is appointed 
to determine the very facts which the State commis
sion itself is created by law to determine. The master 
ordinarily is less experienced in public utility mat
ters than the State commission. His judgment or
dinarily is taken by the court as conclusive, and, as a 
consequence, the State commission, in order to meet 
the determination of the master, is required to stultify 
itself and make a decision which is contrary to its lion-



est judgment, or if it makes a decision according to 
its honest judgment there can be no regulation ef
fected where its judgment is different from  that of 
the master. This follows from  the fact that the court 
has no power to fix rates, but only the power to set 
aside the judgment of the State authority. Thus, by 
repeated appeals from  the honest judgment of the com
mission, which may be set aside repeatedly, no rates 
are established and regulation under the Federal rule 
becomes a farce unless and until the State tribunal is 
willing to forego its honest judgment for that of the 
master.

This so-called Federal rule which substitutes the 
judgment of the Federal master on the value of the 
com pany’s property and consequently on the rate of 
return which the corporation is entitled to, in place of 
the judgment of the duly constituted State authority 
appointed to determine that question, together with the 
consequent delays and expenses, both to the State and 
to the company, both of which in the final analysis must 
be paid by the consumer, justifies efforts upon the part 
of the State to establish some method to avoid such a 
situation. I f  some method cannot be devised to avoid 
unreasonable litigation on the part of the companies, 
we think that sentiment will, and should, rapidly grow 
in favor of public ownership.

W e think it plain that the provisions of our statutes 
requiring municipalities, if  the companies so elect, to 
purchase their property, in no way effect a contract 
with the companies now doing business, and that there 
is no question but that these statutes may be repealed 
at the will of the Legislature. In order to remove the 
objection raised last year, we deem it wise that these 
statutes should be this year repealed by the General 
Court, if  the Legislature is o f the same mind as last 
year as to the unconstitutionality of the suggested bill, 
leaving for  future consideration the passing of statutes 
arranging for  contractual relationship between the 
State and gas and electric companies. As a conse-



quence, we recommend for the further consideration 
of the Legislature two alternative proposals, which 
we append:

(1) A  bill substantially in the same form  as the one recommended
last year, marked “ A .”

(2) A bill to repeal the present statutes requiring municipalities
to purchase the property o f  local companies i f  the munici
palities determine to engage in the business, marked “ B .”

In our proposal recommended last year there was a 
provision that such companies as did not enter into 
contractual relations with the Commonwealth could not 
increase their capital stock except by special act of the 
Legislature and could not exercise the power of emi
nent domain. Both of these provisions were attacked 
by the representatives o f the companies on the ground 
of unconstitutionality. W hile we are still o f the opin
ion that both of these provisions are constitutional, 
we feel that neither of them is of sufficient importance 
to warrant serious controversy, particularly as the 
exercise of eminent domain is now subject to the ap
proval of the Department. As a consequence, we have 
omitted these two provisions from  the bill we submit 
this year.

In our report last year we recommended that the 
bill be made applicable to all gas and electric com
panies to be organized in the future. A s to these, ob
viously there was no constitutional difficulty. I f  the 
Legislature should feel that it is more advisable to 
adopt our second alternative at this time, and to deal 
with a contractual relation at some future date with 
respect to existing companies, we are of the opinion 
that legislation as to companies hereafter to be or
ganized ought likewise to be deferred until such time 
as legislation applicable to all companies is enacted, 
as this would tend to uniformity in legislation.

In the consideration of the subject we have not only 
held hearings, but we have also, at the request of some 
of the larger companies, held several conferences. At



these conferences the representatives of the companies 
indicated a disposition to enter voluntarily into con
tracts with the Commonwealth, provided that the basis 
of the capitalization was upon the book cost of the 
property rather than upon the stock plus the premiums 
and plus that proportion of the surplus which would 
give to the stockholders an average of 7 per cent divi
dend. This would be a recognition that the surplus 
of the companies belonged entirely to the stockholders 
and should be used as a basis of rates of the company. 
This is somewhat contrary to the prevailing thought 
in this Commonwealth, but it is a basis which, if availed 
of at the present time, is less than that apparently 
allowed in the recent decisions of the United States 
Supreme Court. W e have been unable sufficiently to 
agree to the details of this suggestion and the basis 
upon which the suggestion is made to warrant us in 
recommending any bill at the present time to that ef
fect. If, however, the Legislature should be of the 
opinion that these suggestions of the companies form 
a proper basis for  legislation of a contractual nature, 
the bill we recommend can be readily modified to ac
complish that result.

Respectfully submitted,

H EN R Y C. A TTW ILL, 
E V E R E T T  E. STONE, 
H E N R Y G. W ELLS, 
LEON ARD F. HARDY, 
L E W IS  GOLDBERG,

Commissioners.



PROPOSED LEGISLATION.

“ A ”

A n  A c t  r e l a t iv e  t o  t h e  R e g u l a t i o n  a n d  S u p e r v i s i o n  o p  
G a s  a n d  E l e c t r i c  C o m p a n i e s .

Be it enacted, etc., as follows:

S e c t io n  1. Upon application o f a gas or electric company, 
authorized by a vote of the majority in interest of all its stock 
qualified to vote for the election of directors, the department 
of public utilities may authorize the company to adjust its 
capital so that the par value of its capital stock will approxi
mate, as nearly as may be, the amount theretofore paid into 
its treasury on account of the issue o f its capital stock, plus 
the amount, where such company has not paid dividends 
averaging seven per cent annually upon the par value of its 
capital stock and premiums paid thereon from the time of 
its organization, by which it has failed to so pay dividends 
averaging seven per cent annually; provided, however, that 
the capital shall not be fixed at an amount in excess of the 
amount that has been expended by such company for its 
property used and useful in the transaction of its business, 
less any outstanding indebtedness, or in excess of the fair 
value thereof, less any outstanding indebtedness. In the de
termination of whether such company has paid dividends 
averaging seven per cent annually upon the par value of its 
capital stock, such per cent shall be calculated each year upon 
the amount of capital stock outstanding in such year and the 
premiums paid in thereon. The number and classes of shares 
of stock to be issued shall be subject to the approval of the 
department. Fractional shares shall not be issued, but the 
department may authorize full shares to be issued upon the 
payment to the company, by the person entitled to a frac
tional share, of the difference between such fraction and the 
par value of the shares. Such adjustment shall be made 
within six months after such authorization by the depart
ment, or such authorization and any action taken thereunder 
shall become null and void.



S e c t i o n  2. The adjustment of its capital stock under the 
provisions of this act by a gas or electric company shall effect 
an amendment of its charter and a contract between it and 
the commonwealth by which the company agrees to be sub
ject to and bound by such rates and charges for service as 
may be hereafter prescribed by the commonwealth or its duly 
authorized officers or agents; provided, that such regulation 
and supervision shall not be exercised so as to reduce the in
come of the company below an amount necessary to enable it 
to pay dividends sufficient to maintain the market value of 
its shares of capital stock at their par value.

S e c t i o n  3 . The provisions of sections forty-two, forty- 
three, forty-four, forty-five, forty-six, forty-seven, forty-eight, 
forty-nine, fifty-two and sixty-seven of chapter one hundred 
and sixty-four of the General Laws, and acts in amendment 
thereof or in addition thereto, shall not apply to gas or 
electric companies organized prior to the passage of this act 
except such as petition for the adjustment of their capital 
stock within six months of the effective date of this act, and 
adjust their capital stock under the provisions of this act 
within six months of the order of the department.

S e c t i o n  4 . Gas and electric companies organized after 
the passage of this act shall, as a provision of their charters, 
be subject to and bound by such rates and charges for serv
ice as may be hereafter prescribed by the commonwealth or 
its duly authorized officers or agents, in the same manner as 
corporations which have their capital readjusted under the 
provisions of this act, and their organization shall effect a 
contract to that effect, and they shall also be subject to the 
duties, liabilities and restrictions set forth in general laws 
o f this commonwealth now or hereafter in force relating to 
gas and electric companies.

S e c t i o n  5 . So much of section eighteen of chapter one 
hundred and sixty-four of the General Laws as provides that 
the department may fix the price at which shares of stock 
may be issued if  it deems that the price fixed by the directors 
is so low as to be inconsistent with the public interest shall 
be inapplicable to such gas and electric companies as readjust 
their capital stock under the provisions of section one of this 
act or are organized after the passage of this act, except that 
such shares shall not be issued for less than their par value.



“ B ”

A n  A c t  r e l a t iv e  t o  M u n ic ip a l  L ig h t i n g  P l a n t s .

Be it enacted, etc., as follows:

S e c t io n  1. Sections forty-two, forty-three and forty-four 
of chapter one hundred and sixty-four of the General Laws 
are hereby repealed except for the purposes of section forty- 
seven as hereinafter amended.

S e c t io n  2. Sections forty-five, forty-six, forty-eight and 
forty-nine of said chapter one hundred and sixty-four are 
hereby repealed.

S e c t io n  3 . Section forty-seven of said chapter one hun
dred and sixty-four is hereby amended by striking out, in the 
fourth line thereof, the words “ or a private corporation 
therein” , —  so as to read as follows: —  Section 47. The de
partment may, after notice and a public hearing, authorize a 
town which has acquired a municipal lighting plant to extend 
its mains or lines into an adjoining town in order to dis
tribute and sell gas or electricity therein, if  such town is not 
then supplying such town with gas or electricity, as the case 
may be. Such authorization shall be upon such terms and 
with such limitations and restrictions as the department 
deems for the public interest. A  town so authorized shall 
thereafter have in such adjoining town the same rights and 
privileges, and be subject to the same limitations and obliga
tions, as it has within its own territorial limits. I f  the ad
joining town shall vote to establish a gas or electric plant, it 
shall, under sections forty-two, forty-three and forty-four, 
purchase the plant and property within its limits owned by 
the other town, which, within thirty days after demand filed 
with its clerk, shall file with the clerk of the purchasing town 
the schedule required by section forty-three, and shall sell 
the same; and thereupon its rights to maintain a gas or elec
tric plant or to sell gas or electricity within the limits of 
the purchasing town shall cease as to the plant sold.

S e c t io n  4. Section fifty-two of said chapter one hundred 
and sixty-four is hereby amended by striking out, in the first 
and second lines thereof, the words “ in which no person or 
corporation is engaged in generating or distributing elec
tricity for sale and,”  —  so as to read as follow s: —  Section 52. 
A town which has voted or shall vote to construct one or



more plants for the manufacture or distribution of electricity 
for municipal use or for the use of its inhabitants, or for 
both purposes, may make contracts, for terms not exceeding 
ten years, with any street railway company operating a street 
railway in such town for the purchase of electricity from 
such company in order to furnish electricity for municipal 
use or for the use of its inhabitants, or both; and street rail
way companies may make contracts to furnish electricity as 
aforesaid to a town, but the contracts shall not become op
erative unless the department shall, after a public hearing, 
approve the terms thereof as consistent with the public in
terest. This and the three following sections shall not apply 
to cities.

S e c t i o n  5 . Section sixty-seven of said chapter one hun
dred and sixty-four is hereby amended by striking out the 
last sentence thereof, so as to read as follow s: —  Section 67. 
No town having within its limits the main gas works or the 
central electric station, or the major portion of the wires, 
poles, conduits or pipes used in connection with any such 
works or plant, shall, except for a violation of the terms or 
conditions upon which the same were granted or for a viola
tion of law respecting the exercise thereof, revoke any rights 
granted to any person or corporation engaged in manufac
turing or distributing gas or electricity for sale after the in
troduction of the first vote authorizing the establishment of 
a gas or electric plant in a city council under section thirty- 
five, or after the calling of a town meeting under a warrant 
including an article on the passage of such vote, until the pro
ceedings so begun have been finally determined by granting 
or denying authority to establish such plan.


