
By Mr. Hearn of Boston (by request), petition of Fitz-Henry
Smith, Jr., for legislation to provide an alternative method of taking
property by eminent domain and assessing betterments in cities.
Judiciary (Joint).

In the Tear One Thousand Nine Hundred and Twenty-Nine.

An Act to provide an Alternative Method of taking
Property by Eminent Domain and assessing Better-
ments in Cities.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:
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Clje Commontocaltf) of o^asoadbusctts

1 Chapter eighty of the General Laws, as amended
2 by chapter three hundred and seventy-seven of the
3 acts of nineteen hundred and twenty-three, is hereby
4 further amended by adding at the end thereof the
5 following new sections:
6 Section 18. In any city, whenever a public im-
-7 provement is laid out or established for which real
8 estate is to be taken by eminent domain and better-
-9 ments are to be assessed, the board of officers upon
10 whom authority to take real estate by eminent do-
ll main and to assess betterments has been conferred
12 by law, hereinafter called the board, may, at its
13 election, instead of proceeding in accordance with
14 chapter seventy-nine and the preceding sections of
15 this chapter, institute proceedings for the taking of
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16 real estate or of any interest therein and for the
17 assessment of betterments in accordance with the

19 Section 19. The board, having first complied with
20 all the preliminary requirements prescribed by law,
21 shall adopt an order of intention to take, which shall
22 contain a description of the property to be taken
23 sufficiently accurate for identification, and shall
24 state the interest therein to be taken and the pur-
25 pose for which such property is to be taken, and
26 shall state that betterments are to be assessed there-
27 for. In case there are trees upon land so to be
28 taken, or structures affixed thereto, the order shall
29 state whether the same are to be included in the
30 taking, and, if they are not to be so included, shall
31 allow the owner a reasonable time after the taking
32 becomes absolute to remove the same, to be speci-
33 fied in the order.
34 Section 20. The order shall contain an estimate
35 of all damages sustained by persons in their prop-
36 erty by reason of such taking, as of the date of the
37 adoption of the order, and, shall contain an esti-
38 mate of the cost of the improvement, including such
39 damages, and a description sufficiently accurate for
40 identification of the area which it is expected will
41 receive benefit or advantage, other than the general
42 advantage to the community, from such improve-
-43 ment and shall refer to a plan of such area, and shall
44 contain an estimate of the betterments that will be
45 assessed upon each parcel of land within such area.
46 Such order, plan and estimate shall be recorded,
47 within thirty days from the adoption of the order,
48 in the registry of deeds of the county or district in
49 which such city is situated.

18 following sections.
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50 Section 21. Within thirty days from the adoption
51 of said order, the board shall cause to be filed, on
52 behalf and in the name of the city, in the superior
53 court of the county in which such city is situated,
54 a petition to establish its right to take the prop-
-55 erty described in the order and to assess better-
-56 ments for the benefits to be derived from the
57 improvement for which the taking is to be made
58 and to determine the compensation and damages
59 to be paid and the benefits to be made the basis
60 of an assessment. The petition shall contain a copy
61 of the order and estimates. The proceeding thus
62 instituted shall be in rem against the land to be
63 taken, damaged or assessed, but every person ap-
-64 pearing of record to have an interest in any of said
65 land at the time of the adoption of the order shall
66 be made a party respondent. The court shall issue
67 an order of notice to all of said respondents, return-
-68 able at any return day which occurs thirty days
69 after the filing of the petition, which shall be served
70 upon all respondents who are residents of the com-
-71 monwealth or can be found therein in the manner
72 prescribed for serving a writ of summons in civil
73 actions, and upon all other parties by posting a copy
74 thereof on each parcel of land to be taken, damaged
75 or assessed and by sending a copy thereof by regis-
-76 tered mail to each of said parties whose address is
77 known, at least twenty days before said return day.
78 Section 22. Any of said respondents, and any
79 other person claiming an interest in any of the land
80 to be taken, damaged or assessed by or on account
81 of said improvement, may appear and file an answer
82 within thirty days after the return day of the peti-
-83 tion. In such answer he may (1) deny the right of
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the petitioner to make the improvement, or to take
or damage his land, (2) deny the right of the peti-
tioner to levy an assessment upon his land, (3) im-
pugn the validity or regularity of the proceedings
for establishing the improvement, taking property
by eminent domain or assessing betterments therefor
so far as any such invalidity or irregularity may
affect the legality of the taking of his land, or of
the assessment of betterments thereon, in which case
he shall specify the invalidity or irregularity relied
on, (4) deny the sufficiency of the compensation or
damages, if any, awarded to him in the estimate of
the board, in which case he shall state the amount
of compensation or damages claimed by him, (5)
deny that his property will receive benefit or ad-
vantage, other than the general advantage to the
community, from the establishment of the improve-
ment, in the amount stated in the estimate, in which
case he shall state the value of such benefit or ad-
vantage, if any, which he admits his property will
receive.
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Section 23. The court shall, on motion of the
petitioner, enter a default against all persons served
with process or who otherwise seasonably received
personal notice of the petition and who have not
appeared and answered within the time prescribed.
The court shall appoint one or more disinterested
persons to act as guardian ad litem for minors, for
persons under disability, and for all persons not in
being unascertained, unknown or out of the com-

monwealth, who have been named or described as
parties respondent and for whom no duly author-
ized person has appeared and answered, and such
guardian or guardians ad litem shall be allowed
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118 thirty days from his or their appointment to appear
119 and answer on behalf of the persons whom they
120 represent.
121 Section 2J+. If any person in his answer has de-
-122 nied the right of the petitioner to make the im-
-123 provement or to take or damage his land, or to levy
124 an assessment on his land, or has impugned the
125 validity or regularity of the proceedings, the court
126 shall forthwith hear and determine the issue thus
127 raised, and may order the petition dismissed or may
128 enter an order establishing the right of the peti-
-129 tioner to take the real estate described in the order
130 for the purpose therein stated and to assess better-
-131 ments as therein set forth, or may enter such other
132 order as law and justice may require. If the court
133 does not order the petition dismissed, and one dr
134 more of the respondents claim exceptions or appeal
135 to the supreme judicial court or the matter is re-
-136 ported to the supreme judicial court, further pro-
-137 ceedings shall not be stayed unless the justice who
138 heard and determined the matter so directs. If no
139 such issue is raised by any person in his answer,
140 the court shall, on motion of the petitioner,
141 enter an order establishing the right of the peti-
-142 tioner to take the real estate described in the order
143 for the purpose therein stated and to assess better-
-144 ments as therein set forth.
145 Section 25. If the court shall enter an order
146 establishing the right of the petitioner to take the
147 real estate described in the order for the purpose
148 therein stated and to assess betterments as therein
149 set forth, and any person has in his answer denied
150 the sufficiency of the compensation or damages
151 awarded to him or has denied that his property will
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receive benefit or advantage in the amount stated
in the estimate, the court shall appoint not more
than three disinterested persons as commissioners
to hear and determine the issue thus raised. The
provisions of law in regard to auditors shall so far
as apt apply to such hearing, and all controversies
as to the amount of damages and betterments aris-
ing out of the same petition shall be referred to the
same commissioners. The commissioners shall hear
the parties as speedily as may be and shall there-
after file a draft report with the clerk of the court
and shall send notice of such filing to the respective
parties. The commissioners shall not determine the
damages of any person to be greater than alleged
by him in his answer, nor less than stated by the
board in its estimate; nor shall they determine the
benefit to any parcel of land to be less than admitted
by the owner in his answer nor more than stated
by the board in its estimate.
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Section 26. Any person aggrieved by the deter-
mination of the commissioners with respect to his
damages may have a redetermination thereof by a
jury by making application therefor within twenty
days after the filing of the commissioners’ draft re-

port. The application may be placed on the trial
list of the next ensuing sitting of the court with jury
in the county and heard and determined in the same
manner as other civil cases and may be advanced
for speedy trial; but if there are two or more such
applications with respect to a particular public im-
provement which cannot be heard forthwith with-
out unduly delaying the trial of other civil cases,

the court may direct that a special jury be sum-
moned to hear and determine all of such applica-
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186 tions. If no justice of the superior court is available
187 to preside over the sittings of such special jury, the
188 court shall appoint a suitable person to preside over
189 said sittings, who shall have all the powers of a judge
190 of the superior court with respect to the trial of said
191 applications, the allowance of exceptions, the setting
192 aside of verdicts and the granting of new trials. The
193 award of the commissioners shall be prima facie evi-
194 dence of the compensation or damages to which the
195 applicant is entitled, and the jury shall not award
196 damages to any person in a greater amount than
197 alleged by him in his answer nor less than stated by

198 the board in its estimate. If the jury does not agree
199 upon a verdict, or if the verdict is set aside, the ap-
200 plicant shall be entitled to a new jury from time to
201 time until a verdict has been rendered and estab-
202 lished; but he may at any time, upon terms, waive
203 his right to a trial by jury and accept the damages
204 awarded by the commissioners.
205 Section 27. If the verdict of the jury as finally
206 established shall differ from the award of the corn-
207 missioners with respect to the compensation awarded
208 to any person, the report of the commissioners shall
209 be amended accordingly, and, after all applications
210 for re-determination of compensation or damages
211 have been disposed of, the report shall be presented
212 to the court for confirmation. The report of the
213 commissioners as thus amended shall be final and
214 conclusive as to all questions of fact, but the court
215 may hear and determine questions of law arising
216 therefrom and may order the report to be confirmed
217 or to be recommitted to the commissioners to be
218 reconsidered in accordance with law, or may itself
219 make such amendments and alterations as are neces-
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220 sary to render the report consistent with the law.
If an appeal to the supreme judicial court or excep-
tions are taken with respect to the order of the jus-
tice of the superior court upon the motion for final
confirmation of the commissioners’ report, or the
matter is reported to the supreme judicial court,
the same shall be heard and determined without
awaiting further proceedings in the superior court.
The operation of the order shall be stayed pending
the disposition of such appeal, exceptions or report,
and the order shall, if necessary, be modified to
conform to the decision of the supreme judicial
court. After the expiration of thirty days from
the final confirmation of the report, or if the same
is affirmed by the supreme judicial court, of thirty
days from the date of the rescript of said court, if
the proceedings have not in the meantime been dis-
continued, and if it shall be made to appear that an
appropriation of money, to be raised by loan or

otherwise, has been made for the purpose by a two-
thirds vote of the city council, judgment of con-
demnation shall be entered, which shall be final and
conclusive on all parties to the proceedings with
respect to the validity and extent of the taking, the
right of the petitioners to assess betterments there-
for, the amount of compensation or damages to which
any person is entitled and the amount of benefit or
advantage which each parcel of land within the desig-
nated area will receive from the improvement. If
judgment of condemnation is not entered within six
months from the confirmation of the commissioners'
report, the petition shall be dismissed upon motion
of any one or more of the parties respondent.
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253 Section 28. The board may at any time before
final judgment of condemnation abandon the im-
provement and discontinue the proceedings, in which
case all action taken thereunder shall become void;
but in such case, or in case the petition shall be dis-
missed on motion of one of the parties respondent
under section twenty-seven, any person who has suf-
fered loss or been put to expense by the proceedings
shall be entitled to recover indemnity therefor un-
der chapter seventy-nine. At any time after the
right of the petitioner to take the property described
in the order for the purpose stated therein and to
assess betterments therefor has been established, if
it shall be made to appear that an appropriation of
money, to be raised by loan or otherwise, has been
made for the purpose by a two-thirds vote of the
city council, the court shall on motion of the peti-
tioner, enter an interlocutory judgment of condem-
nation, which shall have the same effect as a final
judgment of condemnation, except with respect to
compensation or damages and benefits, and the pro-
ceedings shall continue as herein provided with re-
spect to compensation or damages and benefits; but
the petitioner shall not thereafter have the right to
discontinue the proceedings.
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the right of the city to the land or interest therein
described in the petition and the right of the re-
spondents to compensation or damages shall vest
upon the entry of either final or interlocutory judg-
ment of condemnation, and it shall have immediate
right of entry and possession, subject to the rights of
the owners under section nineteen with respect to
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buildings and trees. The compensation or damages
shall be payable when vested, or as soon thereafter
as they are finally determined, and if not then paid
may be recovered in an action of contract. Dam-
ages shall be assessed as of the date of the adoption
of the order, and shall bear interest at the rate of
four per cent per annum from the date when the
right to damages becomes vested until payable, but
shall not bear interest after they are payable unless
the city fails upon demand to pay the same to the
person entitled thereto. The city shall not pay
compensation or damages to any person in excess
of the estimate, except in accordance with an award
of the commissioners, nor in excess of the award of
the commissioners, except in accordance with a ver-
dict of the jury.
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Section 30. Within six months after the comple-
tion of the improvement the board shall assess the
whole or part of the cost of the improvement upon
each parcel of land with respect to which a benefit
or advantage has been determined as herein pro-
vided and in the amount so determined, unless the
betterments so assessed shall exceed the cost of the
improvement, in which case they shall be propor-
tionately reduced; and such assessments shall not
thereafter be abated. The lien for such assessments
shall take effect upon the recording of the order of
intention to take.
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Section 31. The provisions of chapter seventy-
nine and of the first seventeen sections of chapter
eighty shall apply to proceedings under sections
eighteen to thirty-one, inclusive, and to betterments
assessed thereunder, so far as applicable and not
inconsistent with the provisions hereof; but no peti-
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tion for the assessment of damages or for the abate-
ment of an assessment shall be maintained by any
person who has been made a party to the proceed-
ings for condemnation or with respect to property
the owners of which at the time of the adoption of
the order under section nineteen have been made
parties thereto. Failure to make any person having
an interest in the land taken, damaged or assessed
a party respondent under section twenty-one shall
not invalidate the proceedings, but such person shall
not be bound by the judgment in the proceedings.
The court shall determine the compensation of guar-
dians ad litem, commissioners and persons presiding
over sittings of juries under sections eighteen to
thirty-one, inclusive, and shall have power to estab-
lish and regulate the procedure under said sections
so far as not herein prescribed.

320
321
322
323
324
325
326
327
328
329
330
331
332
333
334
335
336




