No. 1235

HOUSE

Cfre Commontoealtl) of Massachusetts
House

of

Representatives, April 10, 1929.

The committee on Power and Light, to whom were
referred the special report of the Department of Public
Utilities relative to ways and means for regulating the
rates, valuations and capital issues of gas and electric
companies (House, No. 154), the petition (accompanied
by bill, House, No. 496) of John H. Fahey and others
that certain restrictions upon the establishment of municipal lighting plants be removed, the petition (accompanied by bill, House, No. 499) of John H. Fahey and
others for further legislation relative to the regulation
and supervision by the Department of Public Utilities
of gas, electric and water companies, the petition (accompanied by bill, House, No. 712) of Wallace H. Walker
for an amendment of the law relative to the regulation
and supervision of gas and electric companies, the petition (accompanied by bill, House, No. 819) of Charles
H. McGlue for an amendment of the law relative to
municipal lighting plants, and the petition (accompanied
by bill, House, No. 820) of Charles H. McGlue for legislation relative to the regulation and supervision of gas
and electric companies, report the accompanying bill
(House, No. 1235).
For the committee,

FRANK A. BRAINERD.

Senators Goodwin and Fish, and Representative Day
of Great Barrington, dissenting.
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Cf)z Commontoealtb of Massachusetts
In the Year One Thousand Nine Hundred and

Twenty-Nine.

An Act relative to Municipal Lighting Plants and to the
Powers of the Department of Public Utilities relative
thereto.
Be it enacted by the Senate and Bouse of Representatives in General Court assembled, and by the
authority of the same, as follows:
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Section 1. Section thirty-five of chapter one
hundred and sixty-four of the General Laws is hereby
amended by inserting after the word “thereafter”
approved by the department
in line four the words:
and
by
striking
and,
out, in line five, the words
“at an annual or special election n and inserting in
place thereof: —as provided in section thirty-seven,
—soas to read as follows:
Section 35. A city shall
not acquire such a plant until authorized by a two
thirds vote of its city council, or a majority of the
commissioners, if the city government consists of a
commission, passed in each of two consecutive municipal years and thereafter approved by the depart-

-14 merit and ratified by a majority of the voters as
15 provided in section thirty-seven. If such a vote is
16 not ratified, no similar vote shall be submitted for

17 ratification within one year thereafter.
Section 2.

:

Section thirty-six of said chapter
2 hereby amended by inserting after the word “months
1
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in line four the following;
and until approved by
the department as provided in section thirty-seven,
so that the section shall read as follows;
Section 36.
A town shall not acquire such a plant until authorized
by a two thirds vote, taken by ballot with the use of
the voting list, at each of two meetings called therefor and held at intervals of not less than two nor
more than thirteen months and until approved by
the department as provided in section thirty-seven.
If the first of such votes is favorable and the second
unfavorable, or if both such votes are unfavorable,
no similar vote shall be passed within two years
thereafter.

1 Section 3. Section thirty-seven of said chapter is
2 hereby amended by striking out said section and
3 inserting in place thereof the following:
4 Section 37. After two successive votes to acquire
5 a municipal plant by a city council or a commission
6 in a city, as provided in section thirty-five, or two
7 successive votes to acquire such a plant by a town,
8 as provided in section thirty-six, the city or town
9 clerk shall forthwith transmit to the department a
10 certified copy of so much of the records of the city
11 council or of the town as relates to the result of the
12 votes. The department shall thereupon, after notice
13 to the selectmen of a town or the mayor of a city and
14 a hearing, determine the propriety of the town or

15 city acquiring such a plant as proposed, and if it
16 determines that it is in the public interest that such a
17 plant should be acquired it shall determine the terms
18 and conditions upon which such plant may be ac-19 quired. In such determination the department may
20 require that, as a condition of acquiring such plant,
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21 the town or city shall purchase the whole or such por-22 tion of the property of a person or municipality'en-23 gaged in the business of the manufacture or distribu-24 tion of gas or electricity in the city or town, as the
25 department shall specify, if the company shall offer
26 to sell such property as provided in section forty-two.
27 A city shall not acquire a plant unless the action of
28 the city council or commission is ratified by a majority
29 of the voters at an annual or special city election held
30 after said determination by the department.
Section 4. Section forty-two of said chapter is
2 hereby amended by substituting therefor the fol-3 lowing:
Section I+2. If, when a city or town votes to estab4
-5 lish a municipal lighting plant, any person or munic-6 ipality engaged at the time of the first vote, required
7 by sections thirty-five and thirty-six, in generating
8 or distributing gas or electricity for sale in such town
9 and owning the whole or a part of the property
10 specified by the department under the provisions of
11 section thirty-seven desires to sell such property to
12 such city or town, it shall, within sixty days after the
1

13 final vote, file with the city or town clerk a statement
14 offering to sell such property, together with a detailed
15 schedule thereof, and the price at which it is willing
16 to so sell.
17 A city, by a vote of the city council or commission,
18 and a town, by a vote of the selectmen, may agree with
19 the owner upon the price to be paid for such property,
20 but the agreement as to the price to be paid shall not
21 be binding in towns until ratified by a majority vote
22 at a town meeting. If the city or town does not
23 agree with the owner as to such price, it or the owner
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may, within sixty days after filing said statement,
apply to the department to fix and determine the
price which the city or town shall pay for such
property.
The department, after notice to the mayor of the
city or the selectmen of the town and the owner and
a hearing, shall determine the price which the city or

town shall pay for such property.
If the owner or the city or town is dissatisfied with
the price determined by the department, the owner
or the city or town may apply to the supreme judicial
court under the proceedings of section forty-three to
have the value of such property determined as therein
provided.
If, within thirty days of said determination, the
owner of said property files a good and sufficient
conveyance of such property, duly executed, with the
clerk of the city or town, it shall pay to the owner the
value determined by the department, unless it applies
to the supreme judicial court to determine the value
under the provisions of section forty-three.
If the owner fails for a period of thirty days after
the determination of the department to convey such
property to the said city or town or to apply to the
supreme judicial court for a determination of its
value as provided in section forty-three, the city or
town may establish such plant without acquiring said
property.

Section 5. Section forty-three of said chapter is
2 hereby amended by substituting therefor the fol-3 lowing:
4 Section J+3. A city or town or the owner of prop-5 erty specified by the department under the provisions
1

6

HOUSE

No. 1235.

[Apr.

G of section thirty-seven, dissatisfied with the deter-7 mination of the value of such property by the depart-8 ment under the provisions of section forty-two, may
9 apply to the supreme judicial court for the county
10 where the city or town is situated to determine the
11 value of the property so specified by the department.
12 If the owner of such property, within sixty days of his

13 application, or within sixty days of notice of such
14 application by the city or town, files with the clerk
15 of the city or town a good and sufficient conveyance,
16 duly executed, of such property and a statement of
17 the price which he is willing to accept therefor, the prop-18 erty thereby conveyed shall vest in the city or town, and
19 within ninety days thereafter it shall take possession
20 of the property so conveyed and the owner shall sur-21 render possession upon request. The conveyance of
22 said property shall not be valid unless the property
23 is conveyed free of any mortgage or lien, unless the
24 department otherwise determines. If the conveyance
25 includes any apparatus or appliances covered by
26 letters patent of the United States, or embodying a
27 patentable invention, a complete right to use the
28 same and all other apparatus or appliances necessary
29 for its use to such extent as the city or town shall
30 reasonably require shall be assigned and granted to it
31 at a cost as low as it would be to the vendor whose
32 property is purchased. A city, by vote of the city
33 council, and a town, by vote of the selectmen, may
34 agree with the owner upon the price to be paid for
35 the property conveyed; but the agreement as to the
36 price shall not be binding in towns until ratified by a
37 majority vote at a town meeting. If the city or town
38 does not agree with the owner as to such price within
39 sixty days after the filing of such conveyance, or noth
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40 lies him within thirty days after the filing thereof that
41 it is dissatisfied with the contents thereof, either as
42 including property which ought not to have been
43 included, or as not including property which ought
44 to have been included, either party may, within
45 ninety days after the filing of the conveyance, apply
46 to the court to determine what property ought to
47 have been included in the conveyance and its value.
48 The court, upon a hearing and upon proof that the
49 foregoing conditions have been complied wuth, shall
50 refer the application to the department, which shall
51 hear the parties and determine the value of the prop-52 erty conveyed, and if the sufficiency of the convey-53 ance in this regard is disputed, what property should
54 have been conveyed by the owner to the town and
55 its value. Such value shall be estimated without
56 enhancement on account of. privileges derived from
57 rights in the public ways or of the future earning
58 capacity or of the good will or of the going value or of
59 the cost of establishing the business other than the
60 cost of organization. But including, as an eleihent
61 of value, the damages, if any, caused by the severance
62 of said property from other property of the owner
63 and excluding any mortgages or other encumbrances
64 or liens to which such plant or any part thereof may
65 be subject at the time of such purchase. The depart-66 ment shall file a report of its determination, which,
67 when accepted by the court, shall be final. The
68 award shall not be set aside or recommitted after
69 hearing for error, unless the court is satisfied that
70 such error is substantially against the interests of the
71 party complaining thereof; and in that event may
72 recommit the same to the department with such
73 directions as justice may require. The expenses of
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the litigation to the city or town, if any, arising under
this section may be included as part of the indebtedness for which bonds may be issued under section
forty. If said property is not conveyed as above provided the city or town may establish the plant it
has been authorized to acquire.

1

Section 6. Section forty-four of said chapter is
hereby amended by striking out the word “fortytwo” in the eighth line and inserting in place thereof:
forty-three, —so as to read as follows:
Section 44- Any property conveyed which, according
to the final decree of the court, ought not to have
been conveyed, shall forthwith be reconveyed by the
town to the owner, without liability to account for
the mesne profits thereof or to pay interest on the
value thereof; and any property which, according to
said decree, ought to have been but was not included
in the conveyance, shall forthwith be conveyed by
the owner to the town. The town shall pay the
owner the value, determined as provided in section
forty-three of the property conveyed, or, if the sufficiency of the conveyance in this regard is disputed,
the value of the property which ought to have been
conveyed, with interest from the date of the conveyance, or, if any additional conveyance is required by
the decree, from the dates of the several conveyances.
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Section 7. Section forty-seven of said chapter is
hereby amended by striking out the last sentence
Section J/.7.
thereof, —so as to read as follows:
after
notice
and
a public
The department may,
hearing, authorize a town which has acquired a
municipal lighting plant to extend its mains or lines
into an adjoining town in order to distribute and sell
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8 gas or electricity therein, if such town or a private
9 corporation therein is not then supplying such town
10 with gas or electricity, as the case may be. Such
11 authorization shall be upon such terms and with such
12 limitations and restrictions as the department deems
13 for the public interest. A town so authorized shall
14 thereafter have in such adjoining town the same rights
15 and privileges, and be subject to the same limitations
16 and obligations, as it has within its own territorial
17 limits.
Section 8. Sections forty-eight, forty-nine and
2 fifty of said chapter are hereby repealed.

1

Section 9. Section fifty-two of said chapter one
2 hundred and sixty-four is hereby amended by strik-3 ing out the first four lines and the words “or for both
4 purposes” in the fifth line, and inserting in place
A town which is authorized to engage in
5 thereof:
so as
6 generating or distributing electricity for sale,
7to read as follows:
Section 52. A town which is
8 authorized to engage in generating or distributing
9 electricity for sale may make contracts, for terms
10 not exceeding ten years, with any street railway comil pany operating a street railway in such town, for the
12 purchase of electricity from such company in order to
1
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furnish electricity for municipal use or for the use of
its inhabitants, or both; and street railway companics may make contracts to furnish electricity as
aforesaid to a town, but the contracts shall not become
operative unless the department shall, after a public
hearing, approve the terms thereof as consistent with
the public interest. This and the three following
sections shall not apply to cities.

