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aBy Mr. Burgess of Quincy, petition of Arthur I. Burgess for a
rther revision of the poor debtor law and relative to supplementary
oceedings in civil actions. Judiciary (Joint).

In the Year One Thousand Nine Hundred and Thirty

An Act providing for a Further Revision of the Poor
Debtor Law and relative to Supplementary Proceed-
ings in Civil Actions.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Section two of chapter two hundred
2 and twenty-four of the General Laws, as amended
3 by chapter three hundred and thirty-four of the acts
4 of nineteen hundred and twenty-seven, is hereby
5 amended by striking out clauses three and five, and
6 inserting in place thereof the following:
7 Third. That he believes and has reason to believe
8 that the defendant intends to leave the common-
-9 wealth so that execution, if obtained, cannot be

10 served upon him.
11 Fifth. That be believes and has reason to believe
12 that the defendant has property, not exempt from
13 being taken on execution, which he cioes not intend
14 to apply to the payment of the plaintiff’s claim.
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on 2. Sections six to seventy, inclusive, c
2 chapter two hundred and twenty-four of the (

mended by chapter three hundred and
of nineteen hundred andc

twenty-seven, is hereby further amended by stril
5 out said sections and inserting in place thereof the

followii

Section 6. Except as otherwise provided in this
chapter and except in actions of tort, no person shall
be arrested on execution in a civil action, unless the
creditor or a person in his behalf, after execution has
issued on which there remains uncollected at least
twenty dollars, exclusive of costs which have accrued
either in the last action or in any action founded on
the same original cause of action, makes application
for a certificate authorizing such arrest, files affidavit
with and proves to the satisfaction of a district court
that he believes and has good reason to believe,

9
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First, that the debtor has property, not exempt
from being taken on execution, which he does not
intend to apply to the payment of the plaintiff’s
claim: or

19

20
21
?9

Second, That, since the debt was contracted or the
cause of action accrued, the debtor has fraudulently
conveyed, concealed or otherwise disposed of his
property or a part thereof, with intent to secure it
to his own use or defraud his creditors; or

a

24
5

26
27

Third, That, since the debt was contracted or the
cause of action accrued, the debtor has hazarded and

2S

29

paid money or other property to the value of one
hundred dollars or more in gaming prohibited by
the laws of the commonwealth; or

30
31
32

Fourth, That, since the debt was contracted, the
debtor has wilfully expended and misused his prop-

33
34
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35 erty or a part thereof to enable him to swear that he
36 has not property to the amount of twenty dollars,
37 not exempt from being taken on execution; or

38 Fifth, If the action was founded on contract, that
39 the debtor contracted the debt with intent not to

10 pay it; or
41 Sixth, That the debtor is an attorney at law or a
42 person, member of a firm, agency or association
43 engaged in the business of collecting money, and that
44 the debt upon which the judgment was recovered
45 was for money collected by the debtor for the creditor,
46 which the debtor unreasonably neglects to pay.
47 Such affidavit, and the certificate of the court that
48 there is reasonable cause to believe that one or more
49 of the charges therein contained are true, shall be
50 annexed to the execution. If a debtor is entitled to

51 notice under section eight
52 the court otherwise orde

rich affidavit may, unless
, be made at any time

53 before the certificate is issued.
54 Section 7. If a debtor lives or has his usual place
55 of business in any county in the commonwealth,
56 except Middlesex and Suffolk, the application for
57 such certificate shall be made before a district court
58 within whose judicial district he lives or has his
59 usual place of business. If he lives or has his usual
60 place of business in Middlesex or Suffolk county,
61 the application shall be made before any such
62 court within the county. If he does not live or have
63 his usual place of business in the commonwealth,
64 the application may be made before any such court
65 in any county.
66 Section 8. A court to which application is made
67 for a certificate, under section six, shall, unless the
68 creditor or a person in his behalf makes affidavit
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69 and proves to the court that there is reason to believe
70 that the debtor intends to leave the commonwealth
71 issue notice to the debtor to appear before the court
72 for examination upon any or all of the charges speci-
73 fied in said section. Such notice shall specify the
74 charges on which the creditor intends to examine the
75 debtor, and may be served, by an officer qualified
76 to serve civil process, by delivering to the debtor
77 or leaving at his last and usual place of abode, an
78 attested copy thereof, allowing not less than three
79 days before the time fixed for the examination, and at
80 the rate of one hour additional for each mile of travel.
81 Section 9. Such notice shall be substantially
82 follows
83 To A. B.
84 C. D., the judgment creditor named in an execu-

85 tion against you, dated , issued
86 from (the court), having applied for a certificate
87 authorizing your arrest, you are hereby notified to
88 appear before (name of the court) at (the place of
89 examination) on the day of at
90 o’clock in the noon for ex-

91 animation upon the following charges, to wit:

92 (Here specify the charges on which the debtor is to
93 be examined.)

94 Date, signature and teste as provided in section
95 fifty-eight.
96 Section 10. If the debtor appears as ordered, he
97 shall be examined on oath on the charges specified
98 in the notice. The examination shall be oral or

99 written and in the presence of the court or otherwise
v offer additional100 as it may order. Either par

101 evidence. If written, the examination of the debtor
102 shall be signed and sworn to by him and preserved
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103 by the court. If the debtor fails to appear at the
104 examination or at any continuance thereof, or to
105 comply with all lawful orders of the court, or if at
106 least one of charges numbered two to six, inclusive,
107 of section six is proved, the certificate may issue
108 authorizing arrest on the original or a successive
109 execution; provided, that no certificate shall issue
110 until the expiration of twenty-four hours from a
111 default of the debtor. If a debtor or creditor fails
112 to appear at any time when required by the court,
113 a default or nonsuit shall be entered, which may be
114 removed and further proceedings had, upon motion
115 made within twenty-four hours after such default
116 or nonsuit, if the court is satisfied that failure to
117 appear was not due to the fault of the party not so
118 appearing. If the execution expires while the pro-
119 ceeding is pending, the arrest may be authorized cized on a

120 successive execution. If an execution to which
121 certificate has been at
122 has been made therec
123 certificate, certified by
124 affixed to any successb
125 same force as if the ori
126 affixed.

ached expires before arres
n, a copy of the origina
he clerk of the court, when

: execution, shall have the
nai certificate were thereto

127 Section 11. If at sun
128 that after service of the
129 ceedings thereon, the deb
130 or transferred property o:
131 being taken on execution

examination it appear:
nd pending pro-

or has conveyed, assigned
money not exempt from
with intent to prevent it

132 from being transferred to the creditor or applied by
133 said proceedings to the satisfaction of the execution,
134 and the court so certifies, the debtor may be corn-
-135 mitted as for contempt. This section shall not apply
136 to payment of a debt for necessaries, or payment on
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137 an execution on which the debtor has been previously
cited to appear under this chapter, or pajunent of a
reasonable counsel fee relating to the examination.

138
139
140 Section 12. If it appears that the debtor has prop

erty above the amount of twenty dollars, not exempt
from being taken on execution, he shall, if possible,
produce the excess to be taken on the execution or
otherwise applied to the satisfaction of the judgment

141
142
143
144

and the costs of the proceedings. If such excess
cannot be taken on the execution, the court shall
order the debtor to execute and deliver to the creditor,
or to a person in his behalf, a transfer, assignment or
conveyance thereof, in such form as it may determine.

145
146
147
148
149
150 Section 13. A debtor may redeem real property so

transferred within one year and personal property151
152 within sixty days from the date of such transfer,

assignment or conveyance, upon payment of said
debt and costs and the necessary expense actually
paid by the creditor for the care or custody of such
property. If not so redeemed, the property shall
forthwith be sold at public auction, unless otherwise
provided in the instrument of transfer, and the pro-
ceeds, less the expenses of such sale, shall be applied
to the payment of said debt and costs, and any
excess shall be paid to the debtor; or the creditor
may take said property at a valuation fixed by the
debtor in such instrument and apply such amount as
aforesaid.

lOZ

154
155
156

157
158
159
160
161
162
163
164

Section 14-- The creditor may refuse to accept a
transfer or assignment. His acceptance thereof shall
not impair his right to have his execution satisfied
in whole or in part by a levy on other property. If
the execution, after such transfer or assignment has
been made and before the sale of the property con-

165
166
167
168
169
170
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171 veyed thereby, is satisfied in full, the creditor shall
172 forthwith reconvey said property to the debtor

173 Section 15. If the debtor complies with ail law-v

174 ful orders made by the court, and if the truth of one

t least of charges two to six, inclusive, set forth in

176 section six is not proved, the certificate shall notc

T

177 granted, and the judgment creditor shall not, within
178 three years thereafter, make ajfter, make application for the

'9 arrest or examination of such debtor upon tl
180 charge and cause of actic

v181 Section 16. A certificate shall not be required to
182 authorize arrest upon an
183 only or upon an execution issued upon scire facif

184 or other suit upon a recognizance against bail or

185 sureties in a criminal case, if the del
186 upon demand of the officer having such precept!€

187 to deliver to him property, not exer
188 sufficient to satisfy such execution. A aebtcdebtor so

189 arrested shall be committed on the execi

190 he requests the officer to take him before a court or
191 magistrate named in section nineteeIf

192 Section 17. Where a certificate is required under'€

be made after sunse193 section six, no arrest shall be made after sunset
uthorized in the ce194 unless expressly authorized in the certificate for

195 cause.
196 Section 18. A person, under arrest by a constablion, under arrest by a c
197 on mesne process or execution, may be furthe
198 arrested by a sheriff or his der
199 execution which such constable is not qualified to
200 serve, and thereupon said constable shall deliver such
201 person to said officer, make return upon his writ or
202 execution of his doings thereon and deliver it to said
203 officer, who shall hold such person in arrest there
204 under and complete the service thereof.
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)

i

r

x

205 DISCHARGE FROM ARREST,

206 Section 19. When arrested on mesne process, a
207 defendant shall be allowed reasonable time to procure
208 bail, and when so arrested, or arrested on exec

he shall be allowed reasonable time to procure sure-
210 ties for his recognizance. When arrested on mesne
211 process, if he does not give bail, and when arrested

n execution in any case, he shall be taken be
13 district court, or if he wishes to recognize, he may be> c

chancery. If the arrest is
215 made when the court is not sitting and the defendant
216 or debtor does not desire to give bail or to recognize

217 the officer making the arrest may deliver the defen
218 ant or debtor to the keeper of the jail, to be ther
219 detained until the next sitting of the court for th

10 transaction of business, when he shall be de i

221 to said officer to be taken before the court. T
shall pay in advancethe an222 officer making the

the defendant or223 said keeper, for the upp<

224 debtor, twenty-five ce: each day

25 which shall be charged expenses ofv

226 the writ or execution.
before the court or227 Section 20. Wher

or debtor may recognize228 magistrate, the defend axi

in a sum not less than the229 with surety or suretie990

of the ad damnum in the230 amount of the execution
mesne process, that withir231 writ if he is arrested e

y of his arrest he will delive232 thirty days from the d:
233 himself up for examin -tion before a district court233

giving notice of the time and place thereof as hereir
provided, and appear at the time fixed for his ex-

amination and from time to time until the same is
concluded, and not depart without leave of court

23

j.

16

237
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making no default at any time fixed for his examina-
tion, and abide the final order of the court thereon;
but if he is arrested on mesne process and the writ is
returnable within thirty days, the number of days
within which he shall deliver himself up shall be
limited by the court or magistrate so as not to ex-
tend beyond the return day of the writ.

238
239
240
241
242
M3
244

Section 21. If a debtor arrested on execution is
surrendered by his surety, he may recognize anew for
such appearance at the time, place and upon the
conditions expressed in the former recognizance.

245
246
247
248

Section 22. A defendant arrested on mesne
process who has recognized or given bail may,
without a surrender by his sureties, take the oath
that he does not intend to leave the commonwealth, or
the oath for the relief of poor debtors; and the taking
of either of said oaths shall discharge the sureties.

249
250
251

252
253
254
255 Section 23. If the defendant or debtor, when

taken before the court, or at any time when entitled
thereto, desires to take an oath as hereinafter pro-
vided, and to have a time fixed therefor, a district
court in the county where the arrest was made shall
fix a time and place for examination of the defendant
or debtor and issue a notice thereof to the plaintiff
or creditor, substantially as follows:

256

257
258
259
260
261
262
263 To A. B.
264 C. D., arrested on mesne process (or execution)

in your favor, desires to take the oath for the
relief of poor debtors (or the oath that he does not
intend to leave the commonwealth) at (naming the
day, hour and place).

265
266
267
268
269 Date, signature and teste as provided in section

fifty-eight.270
271 A defendant arrested on mesne process may give
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272 notice of a desire to take both oaths, in which case
the form may be varied accordingly.273

274 Section 2J+. Such notice shall be served by an
officer qualified to serve civil process, by giving to,
or leaving at the last and usual place of abode of,
the plaintiff or creditor, or his agent or attorney,
an attested copy thereof. The time of service shall
be not less than one hour, and, if made at the last
and usual place of abode, not less than one day,
before the time fixed for examination, and not less
than one hour additional for each mile of travel
shall be allowed. If there is more than one plain-
tiff or creditor, or more than one agent or attorney,
service on one shall be sufficient. If the plaintiff
or creditor is dead or not a resident of the county
where the arrest is made, and no such agent or at-
torney is found therein, the notice may be served
on the officer who made the arrest. The person
who made the writ may be deemed the attorney of
the plaintiff or creditor, if an arrest is made on the
writ or on an execution issued thereon.

97r>

276
277
0778

279
280

281
282

283
284
285
286

287
288

289
290
291
292

Section 25. If a defendant or debtor gives notice
of a desire to take the oath for the relief of poor
debtors, a new notice thereof shall not be given
within seven days from the service of the former
notice, unless the former notice was insufficient in
form or service. If such oath has been refused, the
defendant or debtor shall not make a new applica-
tion therefor within seven days from the hour of
such refusal.

293
294
295
296
297
298
299
300
301

Section 26. If notice issued under section twenty-
three has been duly served, the court shall attend
at the time and place therein specified, and examine
the defendant or debtor as provided in this chapter.

302
303
304
.305
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306 Section 27. Pending the examination and at any
307 time after the defendant or debtor is taken before
308 a court, a court or magistrate named in section nine-
-309 teen may accept his recognizance with surety in a

310 sum not less than the amount of the execution, or of
311 the ad damnum in the writ if he is arrested on mesne
312 process, that he will appear at the time fixed for his
313 examination, and from time to time until the same
314 is concluded, and not depart without leave of court,
315 making no default at any time fixed for his ex-

-316 amination, and abide the final order of the court
317 thereon. No recognizance under this chapter, except
318 in case of appeal under section forty-one, shall be
319 accepted after the oath has been once refused. Any
320 recognizance authorized by this chapter may be
321 accepted on Sunday.
322 Section 28. If a defendant or debtor desires to
323 take an oath and to have a time fixed for his ex-
-324 amination, but does not recognize to the satisfaction
325 of the court, it may make a certificate thereof, which
326 shall be attached to the writ or execution, and the
327 defendant or debtor shall be committed to jail until
328 the next sitting of the court for the transaction of
329 business or until the time fixed for his examination,
330 when he shall be delivered by the jailer to the
331 officer who made the arrest, to be by him taken
332 before the court.
333 Section 29. If a defendant or debtor, arrested on
334 mesne process, or on execution under section six
335 without notice, has given notice that he desires to
336 take an oath that he does not intend to leave the
337 commonwealth, he shall be examined relative thereto,
338 and either party may introduce additional evidence.
339 If the court is satisfied that the defendant or debtor
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340 did not when arrested, and does not at the time of
341 examination, intend to leave the commonwealth, it
342 shall make certificate thereof, and discharge the

defendant or debtor, from arrest; and immediately343
344 upon such discharge, if the creditor so desires, such
345 debtor shall be required, without further notice, to
346 submit to examination under sections ten to fifteen,
347" inclusive, upon the charges in the affidavit annexed
348 to the execution on which he was arrested
349 Section SO. If the defendant or debtor has given
350 notice that he desires to take the oath for the relief
351 of poor debtors, the court shall examine him on oath
352 relative to his property, the disposal thereof and his
353 ability to pay the debt or satisfy the cause of action
354 for which he is arrested; and either party may
355 introduce additional evidence. The plaintiff or
356 creditor may upon such examination propose to the
357 defendant or debtor interrogatories pertinent to the
358 inquiry, and the examination may be, at the dis-
359 cretion of the court, oral or written, in which latter
360 case it shall be signed and sworn to by the defendant
361 or debtor, and preserved by the court.
362 Section 31. If the plaintiff or creditor, after
363 request, makes default in payment of the fees, or if
364 the plaintiff or creditor or a person in his behalf doe;

365 not attend the examination, the defendant or debtor
366 shall, without examination and without payment of

367 fees, be discharged from arrest or imprisonment and
368 shall be exempt from further arrest upon the same
369 execution or any process founded on the judgment,
370 and a certificate of such discharge signed by the
371 court shall be annexed to the writ on execution; bu
372 if, after the oath has once been refused, the de-
373 fendant or debtor again applies for the benefit thereof
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the fees for such subsequent application or examina-
tion thereon shall be paid by him.

374
610

Section 32. If, upon the examination, the court is376
let forth in the oath to be
or debtor, and in the cer-
the following section, are
to him the following oath:

satisfied that the facts
taken by the defendant
tificate provided for in
true, it shall administer

377
378
37Q6i\J

380

381 OATH FOR THE RELIEF OF POOR DEBTORS.

I (repeat the name) do solemnly swear that I
have not any property to the amount of twenty
dollars except the property which is by law exempt
from being taken on execution, but not excepting
intoxicating liquors; and that I have not any other
property now conveyed, concealed, or in any way
disposed of, with the design to secure the same to
my own use or to defraud my creditors. So help me,
God.

382
383
384
385
386
387
388
389
390

Section S3. After administering the oath, the
court shall make a certificate thereof as follows:

391
392
393 This certifies that A. 8., a poor
394 prisoner arrested upon execution, (or on mesne

process), has caused E. F., the creditor (or plaintiff)
at whose suit he is arrested, to be notified according
to law of his desire to take the benefit of the law
for the relief of poor debtors; that it appears that
said A. B. has not any property to the amount of
twenty dollars, except the property which is by law
exempt from being taken on execution, but not
excepting intoxicating liquors; and has not any
other property now conveyed, concealed or in any
way disposed of, with design to secure the same to
his own use or defraud his creditors. And after due
examination of said A. 8., the oath for the relief of
poor debtors was administered to him.

395
396
397
398
399
400
401
402
403
404
405
406
407
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408 Date, signature and teste as provided in section
fifty-eight.409

Upon taking the oath, the defendant or debtor
shall be discharged from arrest or imprisonment,
and shall be forever exempt from arrest on the same
execution, or on any process founded on the judg-
ment, or on the same cause of action, unless convicted
of having wilfully sworn falsely on his examination.
If the arrest or commitment is on execution, the
judgment shall remain in full force against his
property, and the creditor may take out a new
execution against his property as if he had not been
committed; and if he is committed on mesne process,
any execution which may afterward issue on a judg-
ment for the same cause of action shall issue against
his property and not against his body. The death
of the execution creditor shall not affect proceedings
instituted under this chapter.

410
411
412
413
414
415
416
417
418
419
420
421
422
423
424
425

Section 34. If a person has given bail, or is ar-
rested or committed on an execution not requiring
a certificate, he may be discharged in the same
manner and subject to the same provisions of law
as a person arrested on execution under section six.

426
427
428
429
430

Section 35. No debtor shall be entitled to the
benefit of the oath for the relief of poor debtors after
a writ of scire facias on the bail bond given by him
in the original action has been served upon his bail,
unless he pays all costs which have accrued on such
scire facias.

431
432
433
434
435
436

Section 36. If a defendant arrested on mesne
process does not desire to take an oath or fails to
recognize and does not give bail, or if on his ex-

amination he does not satisfy the court that he does
not intend to leave the commonwealth, and the oath

437
438
439
440
441
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442 for the relief of poor debtors is refused him, and he
443 does not give bail, the court shall make a certificate
444 thereof, and the defendant shall be committed to
445 jail until final judgment in the action in which he
446 was arrested. If the final judgment is against him,
447 he shall, unless discharged by the plaintiff, be held
448 for thirty days thereafter, so that he may be taken
449 on execution; but, if the oath for the relief of poor
450 debtors has not been refused him, he shall be dis-
451 charged if he recognizes as aforesaid, gives bail or
452 bond as provided in section forty-eight, or takes the
453 oath for the relief of poor debtors or an oath that he
454 does not intend to leave the commonwealth
455 Section 37. If a debtor arrested on execution does
456 not desire to take an oath, or fails to recognize, or if
457 upon his examination, the oath or oaths are refused
458 to him, of which refusal a certificate shall be annexed
459 to the execution, he shall be committed to jail until
460 he has recognized as herein provided if the oath for
461 the relief of poor debtors has not been refused him,
462 or until the execution is satisfied, or until he is re-
463 leased by the creditor, or until he has given notice
464 as before provided and taken the oath for the relief
465 of poor debtors or the oath that he does not intend
466 to leave the commonwealth, in cases where such
467 oath is permitted.
468 Section 38. If a defendant or debtor is confined in
469 jail on mesne process or execution in a civil action,
470 the jailer shall furnish his support at the rate of one
471 dollar and seventy-five cents a week, to be paid by
472 the plaintiff or creditor, who shall, on demand of the
473 jailer, from time to time advance the money neces-
-474 sary for such support. Such demand may be made
475 of the officer who made the commitment or of the



HOUSE No. 254. [Jan.16

476 plaintiff or creditor or his attorney, and if not com-
plied with within twenty-four hours thereafter, the477
jailer shall discharge the prisoner. The plaintiff or478

479 creditor, at any time, may order the discharge of
the person so confined; and if he is discharged on480
such order or by the jailer on failure to pay for such481

482 support, the debt and costs, with all amounts paid
by the creditor for the debtor’s support in prison,483
shall remain a legal claim against his property, and484

485 may be enforced in the same msmanner as if he had not
been committed on the execution; but he shall not486
thereafter be liable to arrest or imprisonment for487
the same debt, costs or charge;488

Section 39. If the defendant or debtor undertakes489
to satisfy the debt or execution, he shall not be en-490
titled to be discharged until he has paid all charged491
for his support in jail, both on the arrest on the492
original writ and on the commitment on execution493

Section Jfi. If any of the five charges last named494
in section six is made as therein provided, or if the495
plaintiff or creditor or a person in his behalf filed496
any such charge in writing, on oath, subscribed by497
him, pending the examination of a defendant or498
debtor, giving notice of his desire to take the oath499

for the relief of poor debtors, the charges shall be500
considered in the nature of an action at law, to501
which the defendant or debtor may plead guilty or502
not guilty, and which the court may thereupon hear503
and determine. If a person arrested on execution504
thereafter misspends or misuses to the amount of505

506 forty dollars, or to an amount equal to that for
which he is arrested or committed, his property,507
not exempt from execution, but which cannot be508
attached on ordinary process of law, without first509
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offering such property to the creditor in whole or
part satisfaction of the execution, the charge of such
misspending or misuse may be filed in the manner
herein provided and like proceedings had thereon.

510
511
512
513

Section .fZ. A party aggrieved by a judgment
rendered under the preceding section may appeal
therefrom to the superior court in the same manner
as from a judgment of a district court in civil actions.
If the plaintiff or creditor appeals, he shall before
allowance thereof recognize with sufficient sureties
to enter and prosecute his appeal, to file therewith a
copy of all the proceedings on said charges, and to
pay all costs if judgment is not reversed. If the
defendant or debtor appeals, he shall recognize in
like manner, and with the further condition that if
final judgment is against him he will, within thirty
days thereafter, surrender himself to be taken on
execution and abide the order of the court, or pay
to the plaintiff or creditor the amount due him upon
the claim or execution as the case may be. In the
superior court trial shall be by a jury or, with the
consent of both parties, by the court.

514
515
516
517
518
519
520
521

yz:

523
524
525

526
527
528
529
530
531
532 Section 42. At a trial under section forty, the

plaintiff or creditor shall not offer evidence of a
charge of fraud not made or filed as therein provided
or of a fraudulent act committed more than three
years before the commencement of the original

533
534
odo

536
R 57 action.oil

538 Section J+S. If the defendant or debtor, after a
charge has been made against him under section
forty, voluntarily defaults at a time appointed for
trial, or if upon trial he is found guilty of any such

539
540
541
542 charge, he shall not benefit by proceedings under this
543 chapter, and may be sentenced to imprisonment for



HOUSE No. 254. [Jan.18

544 not more than one year, except that, after the ex-
545 piration of any sentence, he may renew his appli-
546 cation for the oath for the relief of poor debtors,
547 as though he had not been found guilty and sen-
548 tenced
549 Section 44- If a debtor committed to prison on
550 a warrant of distress in favor of the commonwealth
551 is unable to pay the debt for which he is imprisoned,
502 he shall be entitled to discharge in like manner as
553 poor debtors arrested on execution; and all the
554 proceedings shall conform as nearly as may be to
555 the law relative to such debtors, except as herein-
-556 after provided.after provided.
557 Section 4-5. If he represents to the jailer that he
558 desires to take the oath for the relief of poor debtors,
559 the jailer shall notify a district court. The court
560 shall thereupon appoint a time and place for the
561 examination of the debtor and notify the district
562 attorney for the district by a notice, which shall be
563 served by giving to him personally, or by leaving at
564 his usual place of abode, thirty days at least before
565 the time appointed for the examination, an attested
566 copy thereof.
567 Section 4-6. If the district attorney does not reside
568 in the town appointed for or is unable to attend the
569 examination, he may appoint counsel in his stead
570 For such attendance, suitable allowance shall be
571 made by the superior court for the county.
572 Section 47. If a defendant or debtor imprisoned
573 on mesne process or execution is supposed to be in-
574 sane and incapable of taking the oath for the relief
575 of poor debtors, any person may file a petition in
576 any court named in section fifty of chapter one
577 hundred and twenty-three in the county where he
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578 is imprisoned, stating the facts. The court shall
579 appoint a time and place for a hearing, and shall
580 order notice thereof to be given to the creditor or

581 his attorney seven days before the time so appointed,
582 and in other respects shall proceed under chapter
583 one hundred and twenty-three as in cases of insane
584 persons not under arrest. If satisfied upon the hear-
-585 ing that the person is insane, the court may order his
586 discharge or removal to a state hospital or to such
587 other place as is provided by law for insane persons
588 in any town in the commonwealth. The legal rights
589 of the creditor shall not be affected by such dis-
-590 charge or removal.
591 Section J+B. A person imprisoned in a civil action
592 when final judgment therein is rendered against him
593 shall be discharged, upon giving to the creditor a
594 bond, with sufficient surety to be approved by the
595 court or magistrate named in section nineteen, in
596 a sum not less than double the amount of the judg-
-597 ment and conditioned that he shall surrender himself
598 at the same jail to the jailer, between the hours of
599 eight and ten o’clock in the forenoon of the thirtieth
600 day next after the rendition of said judgment, or, if
601 said day falls on Sunday, on the next business day,
602 which day shall be specified in the bond, and there
603 remain until five o’clock of the afternoon of the same
604 day, so that he may be taken on the execution on
605 said judgment. If such person does not give such
606 bond, his imprisonment on the original process shall
607 continue for not exceeding thirty days after the
608 rendition of said judgment, to allow proceedings on
609 the execution in accordance with this chapter.
610 Section 49- If a person who has given bail on
611 mesne process in a civil action is surrendered by his
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bail after final judgment in such action, he shall be
released upon giving to the creditor a bond as pro-
vided in the preceding section, except that the con-
dition thereof shall be for his surrender at the same
jail on the thirtieth day next after the surrender by
his bail, or, if said day falls on Sunday, on the next
business day. The day on which the same will fall,
and, if there is more than one jail in the same county,
the jail at which the surrender is to be made, shall be
specified in the condition of the bond, to which all
the other provisions relating to the bond mentioned
in section forty-eight shall apply.

612
613
614
615
61G
617
618
619
620
621
622
623

Section 50. If otherwise authorized, the two pre-
ceding sections shall not prevent an officer from
taking the debtor and committing him to jail on
such execution within thirty days after the rendition
of judgment or surrender by the bail as he might
have done if such bond had not been given; and
such commitment of the debtor shall be equivalent
to his surrender according to the condition of his
bond, and shall discharge it.

624
625
626
627
628
629
630
631
632

Section 51. Whoever recognizes as surety for
another as provided in this chapter may at any time
before breach of the recognizance surrender his
principal and exonerate himself from further liability,
in the manner provided for surrender by bail, and
all proceedings on such surrender shall be the same
as provided in the case of bail.

633
634
635
636
637
638
639

Section 52. If the condition of a recognizance or

bond taken under this chapter is broken, the creditor
may, within one year after such breach, commence
an action thereon; and judgment shall be entered
for the amount of the penalty, but execution shall
issue for so much thereof only as may be justly and

640
641
642
643
644
645
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646 equitably due. If the recognizance was taken on an
execution, the execution in such action shall not647
issue for less than the amount due on the original648

649 judgment, with costs and charges arising after the
issuing of the original execution. Such actions in650

favor of the commonwealth shall be brought in the651

court in which the original judgment was rendered.652
If a prisoner, arrested or committed

on execution in a civil action, escapes with the con-654
sent or by the negligence of the officer, the creditor655
may recover in tort against the officer such damages656
as he has suffered by the escape, and may also have657
against the original debtor a scire facias or an action658

on the judgment659

Section 5J+. If a justice fails to attend at the time660

and place to which any process under this chapter661
is returnable or is continued, any justice of a court662
named in section six may attend at such time and663
place and may continue the proceeding for not more664

than thirty days, without costs, saving the rights of665
666 all parties; and he shall make a certificate thereof,
667 which shall be by him delivered to the court before
668 which such process is pending
669 Section 65. A defendant or debtor, arrested on
670 mesne process or execution, shall not at any ap-

pointed hearing suffer default by reason of the ab-671
672 sence of disability of a justijustice qualified to act, if,
673 within three days thereafter, such defendant or

debtor shall provide for a continuance of the hearing674

by issuing a new notice to the creditor, which shall675

be served as provided in section twenty-four676
677 Section 56. There shall be no appeal from a
678 judgment or order of a court under any provision
679 of this chapter, except as expressly provided in sec

653 Section

680 tion forty-one.
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681 Section 57. A court acting under this chapter
682 may issue a writ of habeas corpus to bring before
683 him for examination or for entering into a recogni-
GB4 zance a defendant or debtor imprisoned on mesne
685 process or execution, and the rimmedin o-s thereonprocess or execution, and the proceedings thereon

shall be in accordance with chapter two hundred and686

forty-eight so far as applicable.687
Section 68. All certificates, notices and other688

689 processes required by this chapter, if issued by a
district court, shall be under the seal of the court690

signed by the clerk or an assistant clerk thereof, and691
bear teste of a justice of the court who is not an692
interested party in the proceeding. All affidavits693

694 required under section six may be made and sworn
695 to before a clerk or assistansistant clerk of the courts

named therein.696

Proceedings against Female Judgment Debtors.697

Section 59. The judgment creditor in an execu-698
tion issued against a woman upon which there re-699

mains uncollected at least twenty dollars, exclusive700
of costs which have accrued either in the last action701
or in any former action founded on the same original702
cause of action, or a person in behalf of such creditor,703
may file, in a district court in the county where the704
debtor resides or has her usual place of business, a705
petition on oath, with a copy of the execution,706
stating the fact of the last judgment and alleging707
that he believes that the debtor has property, not708
exempt from attachment, which she refuses to apply709
in payment of said execution, and asking that a710
citation issue requiring her to appear at a time and711
place to be fixed by the court and submit to an712
examination relative to her property; and thereupon713
the clerk of said court shall issue such citation,714

required under section
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715 allowing the debtor not less than three days before
the time so fixed and at the rate of one honr additional71 o

717 for each mile of travel. Such citation shall be served,in

serve the execution, by de-
leaving at her last and usual

by an officer qualified te
iivering to the debtor, or
place of abode, an attes

718
719

ted copy of the citation,
uf of service by the ret

720
•ction 60. Upon pn721

of the officer, if the debtor fails to appear as ordered722
723 or if she fails to appear at any adjournment of the
724 hearing, the court, upon the request of the creditor,
725 may issue a capias to bring her before it for ex-

animation forthwith, or at a time to be then fixed726
727 by it, which may be served by an officer qualified

to serve the citation. A debtor taken into custody728
on a capias issued under this or the following section729
shall be subject to the provisions of sections nine-730
teen, twenty, twenty-one, fifty-one and fifty-two,731

732 so far as they relate to male debtors arrested on
execution, except that the only condition of the733

734 recognizance following an arrest on a capias issued
735 under this section shall be that within ten days

after the day of her arrest she will present herself736
737 before the court issuing the capias, for further pro

738 ceedings as stated in the following section, first
739 leaving at the office of the attorney of record for
740 the creditor in these proceedings a written notice of

the time and place at which she will so present her-741
742 self, or, if there is no such attorney, by delivering
743 to the creditor at least twenty-four hours before said
744 time. A copy of the notice, accompanied by the
745 debtor’s sworn statement of the time and place
746 where said service was made, shall be filed with the
747 court, which shall cause a record of the filing of the
748 certificate and the appearance of the debtor to be
749 made in the proceedings
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Section 61. The debtor, when so brought before
the court, or when she appears before it in accord-

750
751

ce with her recognizance, shall be informed by it,“O

i

or under its direction, of her liability upon a subse-
quent default. She then shall be sworn to make
true, full and perfect answers relative to her prop-
erty and the disposal thereof; and she shall there-
upon be examined by the creditor either forthwith,
or at such time as may be fixed by agreement or by
direction of the court. The examination shall be
oral or written, at the discretion of the court, and
if upon written interrogatories, in the presence of
the court or otherwise as it shall order; and after
such examination she may add such other facts as

ii

Too

o/

i

759
760
761
762
763

she may consider necessary, and the creditor may
re-examine her relative thereto. Such examination,
if written, shall be signed by her and filed with the
court. Either party may introduce evidence relative
to the subject matter of such examination. The
examination may be adjourned from time to time
in the discretion of the court; and if the debtor,
after having once been before the court by reason
of a capias issued under the preceding section, again
makes default, she shall be considered in contempt
of the court, which may issue a capias to bring her
before it to answer therefor, and after a hearing,
if no satisfactory reason is shown for the default,
she may be punished for the contempt by a tine not
exceeding fifty dollars or by imprisonment in jail

764
765
766
767
768
769
770
i i 1

772
773
774
do

776

t i (

778
not more than fifteen days. The court may779

require the debtor to continue the examination after

the contempt proceedings have been disposed of,
with liability to punishment in like manner for
failure to attend any subsequent hearing. A capias

780
781
782
753
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784, issued under this section may be served by an office
785 qualified to serve the execution, and if the arrest i
786 made when the court is not sitting and the debtor
787 wishes to recognize, the only condition of the rec
788 nizance shall be that she will appear before the c
789 issuing the capias at the opening of the
790 of the court, and remain until her case is reached
791 for action. Under this form of recognizance the
792 debtor shall not be required to notify the creditor
793 or his attorney of her intention to appear. It shallr

794 be the duty of the arresting officer to be preser
'95 with the capias at the opening of said sitting, and

796 unless sooner excused by the court, he shall remain
797 in attendance to execute such further proc
798 may be issued in connection with said arrest. Up-
799 the return of the capias to the court, the debtor shall
800 be called and a record of the facts made in tlin the pre

801 ceedir
802 Section 62. If it appears upon the completion orears upon the completion c
803 such examination that the judgment debtor hr
804 property of the value of twenty dollars, not exempt
805 from attachment or from being taken on executior
806 or which cannot be read on execution, mdgmen

807 to that effect shall be entered and she shall produce

808 such property, or so much thereof as may be neededc

809 to satisfy such execution, with the costs of the
810 proceedings upon such citation; or if said propertyi

811 is not within the county where the proceedings are
812 had, or is not capable of being taken on execution
813 she shall execute and deliver to the judgment creditor
814 or to a person in his behalf a transfer, assignment or
815 conveyance thereof, or of so much thereof as may be
816 sufficient to satisfy said execution and said cc
81“ to secure the payment thereof. If, upon being
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r

to comply with such order,
w said court as for a con-

818 ordered so to do, she fail
819 she shall be committed
820 tempt, until she complie;
821 wise discharged by law.

ith such order or is other-

on a capias issued ui

sixty-one shall be rr
822 Section 63. N(

823 section sixty or sectk
824 after sunset unless exp authorized therein for

shall contain a state-
Ip:

825 cause. Every
826 ment of the ad date of recovery of tl

execution issued, the nami827 judgment on w
828 of the parties t- on and the conditions under

■cognize when arrested.
,o the ac

.29 which the debtor may
T e comme

Nt was obtained, the831 i upon win

or fraudulent conveyance,
jerty, she may be required
itor, who may thereupon
recover it from the person

832 del
itransfer or gi

er it to the ctc

835 demand such property
n any person who may have836 who received it, or f

ion or with notice of the837 taken it without co:
838 fraud or want of co i of the original trans-it

839 fer, conveyance or gif
the service of the citation840 Section 65. If, aft

841 upon the debtor and during the pendency of the

842 proceedings thereon, she makes a conveyance, assigr

843 merit or transfer of property or a payment of money

844 with intent to prevent it from being transferred oi

845 paid to the creditor or applied by said proceedings to

846 the satisfaction of said judgment, she may, in the

847 discretion of the court, be committed as for a con

848 tempt; but this section shall not apply to the pay-

849 ment by the debtor of a debt for necessaries, or

850 payment on an execution upon which she previously
851 has been cited to appear under this chapter,
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852 payment of a reasonable counsel fee relating to the
853 examination.
854 Section 66. After the expiration of three years
855 from the termination of such proceedings and while
856 the judgment remains in force, the creditor may
857 cause like proceedings to be commenced anew

858 GENERAL PROVISION

Section 67. A judgment in favor of the common-859
wealth against a male or female defendant may, if860

861 the attorney general or the district attorney for the
862 district where such judgment wr as recovered so
863 orders in writing upon the execution, be enforced in
864 accordance with sections fifty-nine to sixty-six,

inclusive, and the following section865

Section 68. If a female judgment debtor during866

commitment under section sixty-one or sixty-two867

becomes an insolvent debtor under the laws of the868

869 commonwealth or a bankrupt under the laws of the
United States, or if it appears that she has been870

71 divested of her property during such commitment871

herwise than by her own act, she shall be di;876

charged upon her application to the court which873
committed her, after such notice as the court may874
order. This section shall also apply to male persor875

876 committed under section thirty-six or thirty-seven

877 of this chapter or under section four of chapter two
87878 hundred and twenty-five.

879 Section 69. If a person arrested on mesne proces;
or on execution becomes an insolvent debtor under880

the laws of this commonwealth or a bankrupt881
882 under the laws of the United States, or if it appears

that subsequent to his arrest he has been divested883
884 of his property otherwise than by his own act, he
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885 shall be discharged upon his application to a district
886 court in the county where the arrest was made,
887 after such notice as the court shall order.
888 Section 70. In any proceeding under this chapter
889 the court may adjourn the case from tune to time,
890 and shall have the same powers relative to all other
891 incidents thereto as other courts have in civil ac-
-892 tions; and witnesses duly summoned shall attend as

893 required in civil cases

1 Section 3. Section thirty-one of chapter sixty
2 of the General Laws, as amended by chapter three
3 hundred and thirty-four of the acts of nineteen
4 hundred and twenty-seven, is hereby amended by

5 striking out said section and inserting in place
6 thereof
7 Section 31 . On request of a person committed to

8 jail for nonpayment of a tax, the jailer shall forth-
9 with inform a court having authority to examine
10 poor debtors that the debtor desires to take the
11 oath for the relief of poor debtors. The court shall
12 thereupon appoint a time and place for the examim
13 tion of a debtor, and shall direct the jailer to cause

14 the debtor to be present at the examination. The
15 notice required by section twenty-three of chapter
16 two hundred and twenty-four to be given to the

17 creditor may be given to any one of the asses

18 to the collector of the town where the tax was as-

-19 sessed, any of whom may appear at the examination
20 and do all things which a creditor might do upon

21 an arrest or execution. If a debtor is unabxe to pay

22 such tax, he may be discharged in the same manner
23 as if committed upon an execution.
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1 Section 4. Chapter two hundred and twenty
2 five of the General Laws, repealed by
3 chapter three hundred and thirty-four of the acts of
i nineteen hundred and twenty-seven, is hereby re-
5 enacted in the following form:
6 Section 1. Upon application of a ji
7 creditor, with affidavit by him or a person in 1
8 behalf that the judgment is founded upon a claim
9 for necessaries of life furnished to the judgmer

10 creditor or his family, or for work or labor performed
11 by the creditor for the debtor, the district court of
12 the judicial district where the debtor lives, or,
13 he does not live within such district, a district court
14 having a judicial district within the county and
15 adjoining or near the town where the debtor lives
16 shall issue a notice to the debtor to appear at a time
17 and place named therein to show cause why an
18 examination into his circumstances should not be
19 made and a decree entered that he pay such judg-
-20 ment in full or by instalments. Said notice shall be
21 served by delivering to the debtor, or by leaving at
22 his last and usual place of abode, a copy thereof, at
23 least seven days before the return day. If it appears
24 that said notice was not duly served, the court
25 may continue the proceedings and issue a new notice.
26 Section 2. At the hearing, which may be held
27 in the absence of the debtor, the court shall first
28 determine whether the judgment is founded on

29 claim for necessaries of life, or for work or labor per
30 formed by the creditor for the debtor, and, if it so
31 finds, shall inquire as to his circumstances, income
32 and ability to pay said judgment. If it finds that
33 he is able to pay it in full or by instalments, it may
34 after allowing the debtor a sufficient part of his in
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come, which need not be stated, for the support of
himself and family, enter a decree fixing the time,
place and amount of payments to be made by him
out of his income, to be applied first to the costs of
proceedings under this chapter and next to the
reduction of said judgment. If it finds that the
debtor is unable to pay the judgment in full or by
instalments, it shall enter the finding and dismiss

35
36

37
38
39
40
41
42

the proceeding;43
Section 3. If proceedings are dismissed under the

preceding section, no new application shall be enter-
tained unless the creditor or a person in his behalf
files an affidavit stating in substance the evidence
relied on to show a change in the debtor’s circum-
stances, and the court finds that there is occasion
for a new inquiry.

44
A
45

46
47
48
49
50

Section 4- Decrees under this chapter may be
enforced by proceedings for contempt as in a court

51
K9oz

£9 of equity; but not more than fourteen days’ impris-
onment shall be imposed for any one such contempt.
The debtor may be released by order of the court
upon payment of the judgment and costs or upon
giving a bond to the creditor, with one or more
sureties approved by the court, conditioned to com-
ply with existing or subsequent decrees of- the court;
or, after seven days’ imprisonment, he may be re-
leased by order of the court, upon filing with the
court his personal bond, conditioned thenceforth
to comply with decrees of the court. If the debtor
is released upon his personal bond, and fails to com-
ply with said decrees within sixty days after his
release or show good cause for non-compliance, he
may again be cited to appear and be punished as

for a further contempt.

54
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69 Section 5. A judgment debtor may apply by peti-
70 tion for the benefit of the provisions of sections one
71 to three, inclusive, and may cause a creditor holding

72 a judgment against him for the necessaries of life/

1 furnished to himself or his family to be cited to
74 appear and show cause why an examination, as

75 hereinbefore provided, shall not be made; and the
76 court may, after a hearing, proceed in the case as if
77 such application had been made by a creditor
78 Section 6. If a creditor proceeds under section one,
79 other processes to enforce or recover on the judg-
80 ment upon which such proceedings are based, and
81 proceedings by other creditors against such debtor
82 as to wages, shall be suspended, except as provided
83 in the following section, until the judgment on
84 which such proceedings under section one are based
85 is fully satisfied; but this section shall not apply to
86 the attachment of property of the debtor other
87 than wages, or the levy of execution thereor

Section 7. A creditor who has recovered judgment88

upon which process would lie under section one against89

90 a debtor against whom proceedings by another
91 judgment creditor are pending under the preceding
92 sections may, upon motion in said proceedings and
93 after notice to all parties in interest, inquire into the
94 validity and amount of the claim of any judgment
95 creditor on which a decree under said sections has
96 been entered. Upon hearing such motion, the court
97 may order any creditor then a party to the pro-
-98 ceeding to account to the court for amounts there-
-99 tofore paid by the debtor upon such judgment, and

100 may also, after hearing, revoke or modify any previ-
-101 ous decree, and order that payments thereafter made
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102 by the debtor be apportioned between creditors
103 then parties to the proceeding!
104 Section 8. The court may at any time, upon

written notice to the parties in interest or their
106 attorneys of record, revise, modify or suspend a
107 decree made under the preceding section
108 Section 9. The entry fee provided under section
109 four of chapter two hundred and sixty-two, and the
110 fees of witnesses and officers shall be allowed to the
111 creditor as costs, unless the court shall otherwise
112 order, and no other costs shall be allowed to either
113 part'v

114 Section 10. A constable qualified to serve civil
115 process may serve any process issued under this

117 Section 11. Sections one, fifty-four, fifty-six,
118 fifty-eight and seventy of chapter two hundred and
119 twenty-four shall, so far as applicable, apply to pro-
120 ceedings under this chapter.

116 chapter


