
MAJORITY AND MINORITY REPORTS OF THE
COMMITTEE ON LEGAL AFFAIRS ON THE
INITIATIVE PETITION OF CHARLES S.
RACKEMANN AND OTHERS (SEE HOUSE,
NO. 203).

House of Representatiives,

March 27, 1930.

MAJORITY REPORT.

In compliance with the provisions of Article XLYIII
of the Amendments to the Constitution, the majority of
the Committee on Legal Affairs, to which Committee
was referred the initiative petition of Charles S. Racke-
mann and others, accompanied by a bill entitled “An
Act to repeal Section Two A of Chapter One Hundred
and Thirty-eight of the General Laws, inserted by
Chapter Three Hundred and Seventy of the Acts of
Nineteen Hundred Twenty-three” (transmitted to the
General Court by the Secretary of the Commonwealth
on January 1, 1930, and printed as House, No. 203),
having heard the petitioners and all parties in interest,
and having duly considered the matter, herewith submit
our recommendations relative thereto and the reasons
therefor.

Our present State enforcement act was placed upon
the statute books in 1924 by the citizens of this Com-
monwealth as the result of a referendum at the State
election in that year. It is the law of this Common-
wealth, as a result of their direct action. We believe
that they are the proper tribunal to decide whether the
time has now come to change that law.
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Never has there been so much interest in the question
of prohibition and allied subjects as there is at the
present moment. The voters are anxiously awaiting an
opportunity to record themselves pro and con. This
question of repeal can be referred to the people if its
proponents file the necessary additional signatures with
the Secretary of the Commonwealth, which our Consti-
tution requires. This, we understand, they are prepared
to do.

If a majority of the members of the General Court
should vote in favor of this initiative petition, then the
question would not be placed upon the ballot at the
next State election. By voting “No,” the Legislature
will give the voters the opportunity of deciding the
issue. We, therefore, believe that we should provide
every agency possible for the citizenry of Massachusetts
to record itself at the polls on this great State and
National problem; and so we vote “NO.”

Senator Cotton, Representative Clemons, Representa-
tive Spear and Representative Brookings reserve their
right to file the additional statement of their reasons,
submitted herewith.

Senate Chairman.

Representative MAYNARD E. S. CLEMONS,
House Chairman.

Representative KENDRICK H. WASHBURN.
Representative ELMER E. SPEAR.
Representative 'BERNARD GINSBURG.
Representative MARTHA N. BROOKINGS.
Representative LESLIE W. SIMS.
Representative PHILIP BARNET.

Senator CHARLES WARD JOHNSON

Senator JOSEPH R. COTTON.
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further reasons assigned by certain
members of the committee on legal

AFFAIRS TO THE MAJORITY REPORT.

The petitioners and their supporters at the hearings
on said petition stated that the real purpose of their
petition was, by the repeal of the State act, to aid, not

directly but by its effect as an expression of sentiment,
in the repeal of the Eighteenth Amendment to the United
States Constitution and of the so-called Volstead Act of
Congress, passed to give effect to said amendment.

We believe that only through orderly prescribed
methods should changes be made in the fundamental
law of the land. Any' indirect action against the Eight-
eenth Amendment, such as the proposed repeal of the
State enforcement act, even if successful, would only add
to the difficulties enforcement officers now have to contend
with in every phase of crime, and would in no way biing
about the result desired by the petitioners.

Every citizen is under an obligation to suppoit the
Constitution of the United States and amendments
thereto.

We can conceive of no greaterbreach of that obligation
than to aid in destroying one of our laws enacted in sup-
port of that Constitution, while still recognizing the right
to amend that Constitution, as well as our State laws, in
the appointed way.

Plainly, the act sought to be repealed was enacted in
support of the Eighteenth Amendment to the Constitution
of the United States, and was passed in recognition of a
duty; for our Supreme Court has said, in passing upon the
concurrent powers and duty conferred and imposed by
the Eighteenth Amendment on Congress and upon the
several States: “The duty rests as strongly upon one as
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upon the other. ...” Goulis v. Judges of District Court,
246 Mass. 1, at page 7. Congress has recognized its duty
in passing the “Volstead Act,” and our State, by passing
the act sought to be repealed. If neither Congress nor
the States passed laws to enforce the Eighteenth Amend-
ment it would be nullification.

This section 2A is the only Massachusetts law under
which Massachusetts officers may arrest and prosecute
for the manufacture, transport, import and export of the
liquors referred to in said Eighteenth Amendment to the
United States Constitution. Therefore, it is plain and a
reason for our action that, if the proposed repeal took
effect, the whole burden would be on our one Federal
Court, and our extensive system of State courts with their
judges would no longer be available for prosecutions, and
our Massachusetts law enforcement officials would be
powerless to act, although the manufacture, transport,
import or export of such liquor takes place before their
eyes. On the other hand, a sale of such intoxicating
liquor would still remain illegal under the Massachusetts
law, and the repeal would facilitate such illegal sales.
Such situations would be intolerable in the minds of
citizens who wish all laws enforced. As a further specific
instance, as to the practical effect of repeal, we feel that
it would tend to increase drunken driving of automobiles
and make our highways still more dangerous for the
innocent traveler.

Our President of the United States has asked the States
to aid in the enforcement of the Eighteenth Amendment;
and His Excellency Governor Allen, in his address to the
General Court (Senate Document No. 1 of 1930), said:

Observance of Law.
The repeal of our State law providing for the enforcement of the

Eighteenth Amendment to the Federal Constitution would not
change the fundamental situation with regard to prohibition. The
Federal Constitution rules. The repeal of the State Enforcement
Act would be an open invitation and an incentive to violate the law.
It would breed and nourish lawlessness, lawlessness which spreads
as a contagion to destroy all law.
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The reasons of His Excellency the Governor, so clearly
itated, we adopt.

Under the Massachusetts Public Opinion Act, there was
a referendum on the ballot in 1928 which directly per-
tained to the said Eighteenth Amendment. Many of
those who voted favorably upon that referendum of 1928,
and thereby signified their opposition to said Eighteenth
Amendment, will not vote to repeal a State enforcement
act while the said Eighteenth Amendment is still law.
The 1928 referendum under the Public Opinion Act, and
this referendum under the Initiative and Referendum
procedure, raise essentially different questions. We feel
that many citizens of Massachusetts, who honestly op-
posed national prohibition, do believe in law enforcement,
and would vote, as we recommend, against the repeal of
any part of our State enforcement acts.

Representative MAYNARD E. S. CLEMONS,
House Chairman.

Senator JOSEPH R. COTTON.
Representative ELMER E. SPEAR.
Representative MARTHA N. BROOKINGS.
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We, the undersigned members of the Committee on
Legal Affairs, dissent from the majority report of said
Committee on Initiative Petition, printed as House,
No. 203, for the repeal of section 2A of chapter 138 of
the General Laws (inserted by chapter 370 of the Acts
of 1923) relative to the manufacture, transport, import
and export of spirituous or intoxicating liquor and
certain non-intoxicating beverages, for the following
reasons:

Chief among the rights of a free people is that to
change the law. This is the essence of the republican
form of government. It is the sole safeguard against
the fanaticism of the minority.

This Commonwealth has issued a mandate to its
representatives assembled in the General Court. It
now devolves upon them to carry out the expressed will
of a majority of all the people of the State. In 1928,
by a vote of 707,352 to 422,655, the men and women of
this State, by a majority of 284,697, expressed their
common repugnance to the Eighteenth Amendment and
the Volstead Law. The will of the people is sovereign.

Our Nation is an indestructible Union composed of
indestructible States. Massachusetts, as one of these
sovereign States, owes no legal or moral duty to enforce
the Federal Prohibition Amendment. The Eighteenth
Amendment itself imposes no such obligation. The
Supreme Judicial Court of Massachusetts, in a unani-
mous opinion rendered on May 25, 1921, decided that
“Legislative power is vested exclusively in the General
Court except so far as modified by the initiative and
referendum.” This firm general principle is not affected
by the Eighteenth Amendment. Opinion of Justices,
239 Mass. Reports, page 606.

MINORITY REPORT.
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To admit that the Eighteenth Amendment cannot be
repealed is to confess that the American form of govern-
ment is a failure. There is nothing sacred about this
amendment. The people put it into the Constitution.
The people can take it out. We represent the voice of
the people.

We believe that the majority of the voters in this
Commonwealth, and of the country, desire a return to
temperance. This cannot be accomplished by prohib-
itory legislation. Our experience has resulted in intem-
perance and wholesale corruption. From this condition
our people demand relief.

World-wide experience has demonstrated that the
closest approach to temperance can be reached only
when the State controls the sale of intoxicants. This is
merely to return to the traditional heritage of States’
Rights, well-nigh abolished when police and sumptuary
powers were written into the Constitution in the form of
the Eighteenth Amendment. We now propose to take
out of that instrument of government what never should
have been in it.

Under the “Baby Volstead Act” it is unlawful to
manufacture or transport cider, home-brew beer, wine
or other non-intoxicating malt or vinous beverages.
Independently of the “Baby Volstead Act”, under Gen-
eral Laws, chapter 138, sections 61 and 75, the illegal
sale or transportation of beverages containing more than
2.75 per cent of alcohol is prohibited. Massachusetts
had control of its own liquor problem prior to the enact-
ment of the Eighteenth Amendment and the passage of
the “Baby Volstead Act”.

Prohibition is a failure. Instead of promoting tem-
perance it has increased drunkenness, particularly among
people of tender years. Under prohibition, crimes of
violence have grown not only in number, but as well in
gravity of moral turpitude. Alcoholic deaths haveincreased. Court dockets have become so crowded with
liquor law violations that the Judiciary of the nation is
strangled by congestion. Official corruption and graft
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fostered by the system exceeds anything hitherto experi-
enced. Crime has been made profitable. While the
bootlegger and the grafter accumulate fabulous fortunes,
his law-abiding neighbor finds himself unemployed and
his family starving. Over thirteen hundred civilian
citizens have been slain by Federal Prohibition agents,
no one of whom has paid the death penalty. Is it any
wonder that our average law-abiding citizen, witnessing
such a spectacle, has come to disrespect and lose faith in
law generally? Is it not a perfectly natural and logical
reaction?

The first step is to repeal the State enforcement act.
This will not break down local enforcement. We are
simply handing back to the Federal government a grant
of power our people do not want, as demonstrated by the
vigorous expression of their opinion. The assumption of
this power was voluntary and never obligatory.

In this State the majority has spoken in an unmistak-
able fashion. We propose to follow that mandate. The
State enforcement law should be repealed.

Senator FRANK HURLEY.
Senator CONDE BRODBINE.
Representative JOSEPH FINNEGAN.
Representative AUGUSTINE AIROLA
Representative JOHN S. DERHAM.
Representative FRANCIS P. CLARK.

Senator Brodbine reserves his right to file the addi-
tional statement of his reasons submitted herewith.
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A government of law and order of necessity must be
responsive to the will of the majority of the people.

“While acting as their representative, I shall be gov-
erned by their will on all subjects upon which I have the
means of knowing what their will is; and upon all others,
I shall do what my own judgment teaches me will best
advance their interests.” (An answer by Lincoln to a
letter, on a pending public question, in the Life of Lin-
coln, by Tarbell, Yol. 1, page 127.)

With the firm belief that this is a government by the
people, and that the people are supreme, I, as Senator of
the First Suffolk District, feel compelled to be guided by
the expression of opinion of the voters of my district, as
manifested under the so-called Public Opinion Act at the
last State election, when the people instructed me to
request Congress to repeal the Eighteenth Amendment
by the following vote: 18,475, yes; 9,043, no.

It is unfortunate for the people that the rabid (some
almost fanatical) partisans, pro and con, have been able
to focus public attention almost solely on the Prohibition
question, so that interest in so many other public ques-
tions, such as unemployment, auto insurance, transpor-
tation, public utilities and the standstill of industry,
has become secondary; and the great abilities and value
to the people of some of our public men are being judged
solely on an opinion on one question.

I am of the opinion that, regardless of how the Legis-
lature votes, agitation will continue for or against pro-
hibition until all the people of the Commonwealth, by
means of the ballot, have settled this question.

STATEMENT BY SENATOR CONDE BRODBINE.
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Therefore, in following the judgment of Abraham
Lincoln, I propose to be governed by the will of the
people of my district, which they have made known to
me by the results of the last election.

CONDE BRODBINE,
Senator of the First Suffolk District






