
SENATE 5

SPECIAL REPORT OF THE DIRECTOR OF
ACCOUNTS RELATIVE TO FEES AND AL-
LOWANCES TO PUBLIC OFFICERS.

[Legal Affairs.]

Department of Corporations and Taxation,
Division of Accounts,

State House, Boston, December 1, 1932.

To the Honorable Senate and House of Representatives.

I have the honor to submit a report in pursuance of the
provisions of the following resolve (chapter 26, Resolves
of 1932):

Resolved, That the director of accounts is hereby authorized and
directed to investigate the matter of proper fees and allowances in
connection with the service of writs, executions, warrants, summonses,
subpoenas, notices, precepts and like processes, and the attendance of
public officers and others as witnesses, and the matter of proper allow-
ances to public officers for expenses incurred in transporting prisoners
and in other official travel, as now established in chapter two hundred
and sixty-two of the General Laws or elsewhere, with a view to the
co-ordination, clarification and definition of said fees and allowances.
He may avail himself of the services of the counsel to the senate and
the house of representatives, and shall report to the general court the
results of his investigation and his recommendations, together with
drafts of legislation necessary to carry such recommendations into
effect, by filing the same with the clerk of the senate on or before the
first Wednesday of December in the current year.

Chapter 262 is a compilation of many laws passed and
amended over a period of more than one hundred years.
It does not appear that there has ever been a real attempt
to co-ordinate and rationalize these various provisions.
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Sections and parts of sections have been inserted with too
little regard to the effect on other sections. Fees are pro-
vided in other chapters sometimes with and sometimes
without reference to chapter 262. Clarity of language is
conspicuous by its absence, and on many matters auditors
and accountants must accept different but seemingly
logical interpretations of the same section in applying
them to the different offices.

The chapter establishes fees of justices of the peace,
distinct courts, clerks of court, sheriffs, deputy sheriffs and
constables, jurors, witnesses and the like, town clerks, the
secretary of state, registers of deeds and of probate, the
land court, and many other miscellaneous fees. This is
truly a wide field for investigation, and involves not only
accounting and interpretation of law, but also fundamen-
tal matters of policy in the administration of justice. Its
proper revision requires investigation of court practice and
the collection of much more data than has been possible
by this Division during the past year.

District Courts.
For many years the entry fee in the district courts, with

the exception of supplementary process, which is S3, has
been SI as provided by section 2of chapter 262. At the
time this fee was established these courts were in no way
the important factors in judicial procedure they have
since become. Then only police courts, they have gradu-
ally taken on added functions until now they have co-
ordinate jurisdiction in civil matters with the Superior
Court. True, they do not have jury trials, but in other
respects they have unlimited concurrent jurisdiction with
the higher court in civil matters.

While opposed in principle to an increase in fees or
taxes, especially at a time when our attention should be
focused on reduction in costs, I cannot overlook the fact
that the increase in the use and jurisdiction of these courts
has steadily thrown a direct burden on the home owner
and general property taxpayer. This burden has in-
creased yearly, and the support of these courts is charged
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to counties whose only source of revenue to meet the in-
crease is by direct taxation.

If saving in expenditures can be found, such reductions
should be made where possible. On the other hand, I
believe that it is fair to ask those who resort to litigation

cpense rather than to spread
a lightening of the burden is
sons I recommend that the

s be made $3, except “small
■y modest and will still leave
3 by taxation for support of

to bear a larger share of the e:
it over the entire public when
so necessary. For these rea
entry fee in the district court
claims.” Such a fee is still ve
a large amount to be made u
these courts.

Clerks of Court

Section 4 covers a long list of fees in the office of clerks
of the courts. The Judicial Council has discussed this
section in some of its reports. (See Pub. Doc. No. 144
1926, page 47 et seq.) There appear to be some obsolete
provisions which might be changed. In the main, how
ever, this section is clear, and it again becomes a question
of policy as to material changes. In the Superior Court
practically everything has advanced in cost, but no change
has been made in fees for services rendered. An entry fee
of |3, with the exception of divorce proceedings, has been
assessed for about forty years. Manifestly, if this was a

proper fee at the time it was established it is not adequat
now. In this court a party can enter suit for as 3 fee and
can claim a jury trial as a matter of course. He can set
the expensive machinery of this court in motion, and maj
allow the machinery to proceed to the point of the im-
paneling of a jury, only to settle out of court at that time
leaving the public to pay a substantial cost. Many cases
are undoubtedly entered only as a means of delay and to
force settlement on terms advantageous to the party
voking court procedure. Some one has called this sort
of thing “a speculation in litigation.” If it is speculation
it is costly to the taxpayer and should be curbed or pre-
vented.

A trial in the Superior Court with jury is estimated to
cost some $4OO to $5OO per day, and $2OO to $3OO before
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a single justice. An analysis of all cases shows the almost
unbelievable fact that it would be cheaper for the Com-
monwealth to pay all verdicts than to try the cases. In
other words, the average trial in the Superior Court costs
more than the verdict rendered.

Such a state of affairs calls for careful study. We
should not increase the cost of legal machinery to a
point where the honest poor man cannot obtain justice,
but we must protect the public against a cost out of all
proportion to the results obtained. We must remember
that in a civil action the district court is always open for
quick and inexpensive action. Here the present fee is $1
and the proposed fee $3. The present fee in the Superior
Court, except divorce fee, is $3; therefore it is not unfair
to insist that the fee in the Superior Court, where the
cost to the public is so great, should be raised at least
high enough to cause a litigant to consider carefully
before setting this expensive machinery to work. I
recommend that the entry fee in the Superior Court be
fixed at $l5.

I also recommend that an added protection be given
the poor man by a provision that a judge of this court be
permitted to waive or suspend this fee on proper repre-
sentations that the party is unable to pay, and that his
rights are jeopardized by such requirement. The result
of such a prevision will be that no one is denied his right
to proper court hearing, but that all will pause before
invoking the more costly method of litigation.

Lawyers now claim a jury as a matter of course, even
though they well know the matter may never come to
trial. Such action causes the machinery to start point-
ing to a jury trial, and subsequent changes involve
expense. If a fee were required for a jury trial in addi-
tion to the regular entry fee such expense would be saved.
Moreover, since a jury trial is our most expensive form
of litigation, it seems proper that he who invokes it
should be called upon to give thought to whether this
kind of trial is justifiable in the particular case, and
should give a pledge of good faith in the form of a fee.
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The amount of such jury fee is not as important as is the
fact that some charge would cause each litigant to give
consideration before making a claim for jury trial.

Sheriffs, Deputy Sheriffs, Constables and Other
Officers.

The fees of sheriffs, deputy sheriffs and constables as
set forth in chapter 262, and particularly in section 8,
present a different problem. In civil matters these fees
are paid by persons other than public officials. No suf-
ficient data are available as to the justice of these charges.
These officials are not usually full-time employees in any
one capacity, but sometimes act in civil matters, some-
times in criminal, are paid fees sometimes from the public
treasury and again by individuals. Unless and until
further information is at hand only a guess is possible as
to the propriety of various fees. I recommend further
careful study of this question.

Travel.
This part of the chapter brings up one of the most

troublesome questions in the entire survey, the ques-
tion of travel allowance. Here we have provisions capable
of as many interpretations as there are officials. The
first question is, Are these allowances in the nature of
compensation, or are they to cover expenses? If they
are intended as compensation, can the officer charge full
expenses in addition to such allowances? How is it
possible for a disbursing or accounting officer to know
whether the amounts are correct?

The wording of two sections is here given to illustrate
the difficulties:

Section 8. For travel in the service of original writs, executions,
warrants, summonses, subpoenas, notices and like processes, five cents
a mile each way, to be computed from the place of service to the court
or place of return; and if the same precept or process is served upon
more than one person, the travel shall be computed from the most
remote place of service, with such further travel as was necessary in
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serving it; if the distance from the place of service to the place of
return exceeds twenty and does not exceed fifty miles, five cents a
mile one way only shall be allowed for all travel exceeding twenty
miles, and, if it exceeds fifty miles, only one cent a mile one way shall

allowed for all travel exceeding that distance
For travel in the service of venires and notices to jurors, five cents
mile for the distance actually traveled
Section 10. If it is necessary in the service of civil process for an

officer to use a conveyance for a distance exceeding two miles one way,
he may be allowed therefor fifteen cents a mile for the distance traveled
one way, not exceeding thirty miles. If he uses the conveyance of
another person he shall be allowed the amount actually expended by
him therefor; but no allowance for the actual amount so expended
by him shall be made unless the officer certifies that it was necessary
for him to use a conveyance, and that he actually used it for the dis-
tance, and paid therefor the amount stated in his certificate.

It will be noted that a different rate by the mile is pro-
vided for different distances. Without reflecting on the
honesty of the officers, it is plain that a disbursing officer
often has to take the interpretation of the person who
travels because it is impossible to have every fact spread
on the record in all cases. Even more is the auditing
official at a disadvantage when trying to check accounts
several months old.

Registries of Deeds and Registries of Probate.
Fees in registries of deeds were changed in 1928.

There has obviously been no proper opportunity to test
these recent changes. Fees in registries of probate are of
fairly recent origin. They were established in 1926.

Land Court.

I have discussed land court fees with those who have
most experience. These fees seem more nearly to cover
costs than in most courts. The language is clear and
satisfactory.

Allowances to Salaried Officers.
The question of fees and allowances to officers on

salary or employed by the day or hour is probably the
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most troublesome of all in the chapter. Sections 50 and
53 are full of conflicting provisions. It is impossible to
definitely determine when a salaried police officer, or a
sheriff, jailer, constable or other officer who is employed
by the year, month, week, day or hour, shall receive
compensation for appearance in court or in other pro-
ceedings. Some claim the right to serve in various
capacities on days off and to be paid therefor. It is
almost never possible to determine whether a man is a
day officer or a night officer.

In 205 Mass. 110, one limited point was decided. The
Attorney General on October 29, 1921, interpreted certain
questions. While helpful in these specific instances they
do not cover the ground. Any one who has had experi-
ence knows that seldom are the same facts found in two
cases. A determination of one case only adds to the am-
munition of the contending parties in different circum-
stances. I believe there should be a careful study not
only of the language in these sections, but also of the
underlying facts, with a view to clear and careful deter-
mination of the merits, and a clear and forceful wording
of the law.

Matters outside General Laws, Chapter 262.
Motor Vehicle Fines.

There appears to be a clear conflict between the provi-
sions of chapter 90, section 34, and chapter 92, section 48.
In the first it is provided that all fines for violation of the
motor vehicle laws shall be paid to the State Treasurer
for the Highway Fund. No exception is made. In
chapter 92 it is provided that fines for violation of any
law, if the violation is within the park area, shall be
credited to the Metropolitan Parks Maintenance Fund.
It is impossible to comply with both these conflicting
provisions.

In this connection it must be pointed out that to
comply with the provision that some fines shall be
credited to the park fund is often impossible. Clerks of
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court are unable in many cases to learn where the offence
is committed. The officer faiaking the arrest may be a
regular officer acting for the moment within the park
area, or he may be a metropolitan park officer outside the
park area. Only by chance can the clerk be sure of the
exact locus of the offence. It seems that the provision
of chapter 92 should be changed by inserting the words
“except as otherwise provided by law.” This would
allow all such motor fines to be credited to the Highway
Fund.

Fines in motor vehicle cases come under the criminal
sections of law. The district courts are not authorized to
assess costs in a criminal case. Therefore the entire cost
of prosecution of such cases is on the cities and towns,
while the fines go to the State without deduction.

There are various consequences of this provision. Some
judges frequently file such cases on condition that there
shall be a payment of certain costs. Such costs are then
payable to the city or town, although in some cases they
go to the county. This is extra-legal, and is a practice
that certainly allocates the revenue from violations of the
auto statutes other than intended by present law. In
such case the State loses entirely. If a fine is imposed it is
not possible to arrange for any compensation to the city
or town. I recommend the passage of a provision sub-
stantially as follows: “Any such expense thus determined
and included in fines in motor vehicle cases or ordered paid
in such cases, shall not be remitted to the Commonwealth,
but credited to the county, or municipality, required by
law to pay such expense, or chargeable therewith.” This
language inserted in chapter 280, section 6, would work
more justice for the towns and cities, and in some instances
for the counties.

Examination of Delinquent Children.
General Laws, chapter 119, section 58A, provides for

mental and physical examination of children before being
committed as delinquent, but does not state who shall
assume the expense therefor. This section does not men-
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tion chapter 123 of the General Laws, section 73, and
therefore no language appears which would make this
expense chargeable to the county. There is apparently
no alternative except to charge this expense as provided by
chapter 218, section 47, of the General Laws to the city or
town where the delinquency is committed. The result of
this interpretation is to place upon certain communities a
heavy and unjust expense. I recommend that the lan-
guage of this section be changed to make such examina-
tions a county expense.

Expenses in Proceedings for Commitment of Insane.
Sections 73, 74 and 75 of chapter 123 deal with commit-

ments of insane persons and the recording of papers in
such proceedings. A common practice is to send a person
to an institution for observation and within ten days to
make the formal commitment. In such case there is
usually a double expense, due to the fact that an officer
takes the person to the institution and later takes the
final papers to the institution and makes a return to the
court. Under present law there appears to be no way to
obviate this double expense. If the law could be amended
to allow the transmission of the papers to the hospital by
mail and their return by the same means, it would seem to
answer all the actual demands of the case where the person
committed is already at the institution. Such change
would save several thousand dollars per year.

Fines and Expenses in Certain Contempt Cases
Chapter 224, section 18, presents difficulties to clerks

of court and to the accountants of this Department in that
it provides for fines and for commitment in contempt of
court cases under supplementary process proceedings.
There is no indication of the intent of the Legislature as to
disposition of the fines nor as to expenses in connection
with commitment. This, like all such undefined matters,
should be covered by direct language in the law.

I have sought to bring out some of the many problems
presented by the present condition of laws relating to fees.
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I believe this study should go on, as it affects the finances
of the State, counties and municipalities. It should effect
not only economy and justice in government, but should
secure greater efficiency by enabling accounting officials
to carry on intelligently. The demands on this Depart-
ment in these trying times make it impossible for me|to
give the time and study which the subject demands. No
complete report is possible unless it is the result of a

careful survey with the assistance of the judiciary, county
officials and representatives of the tax paying public.

Respectfully submitted,

THEODORE N. WADDELL,
Director of Accoun






