
SENATE 168
To accompany the petition of Charles A. Stevens for legislation

relative to clarifying the procedure of actions before the Board of
Tax Appeals. State Administration.

In the Year One Thousand Nine Hundred and Thirty-Three.

An Act relative to the Procedure before the Board
of Tax Appeals.

1 Whereas, The deferred operation of this act
2 would in part defeat its purpose, therefore it is
3 hereby declared to be an emergency law, neces-
-4 sary for the immediate preservation of the public
5 convenience.
Be it enacted by the Senate and House of Repre-

sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Section one of chapter fifty-

2 eight A of the General Laws is hereby amended
3 by striking out said section and inserting in
4 place thereof the following new section:
5 Section 1. There shall be in the department
6 of the state treasurer, but in no manner subject
7 to his control, a board of tax appeals, in this
8 chapter referred to as the board, consisting of
9 five members appointed by the governor, with
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the advice and consent of the council, three of
whom shall be designated in their initial ap-
pointments to serve respectively for two, four
and six years from December first in the year
of appointment, and two of whom shall be
designated in their initial appointments to serve
respectively from their date of qualification
until December first, nineteen hundred and
thirty-five, and December first, nineteen hun-
dred and thirty-seven. Upon the expiration
of the term of office of a member, his successor
shall be appointed in the manner aforesaid for
six years. The chairman shall receive a salary
of seventy-five hundred dollars and each other
member shall receive a salary of seven thousand
dollars. The chairman may from time to time
divide the board into divisions of one or more
members, assign the members of the board, in-
cluding himself, thereto, and in case of a divi-
sion of more than one member designate the
chief thereof. If a division, as the result of a
vacancy or the absence or inability of a member
assigned thereto to serve thereon, is composed
of less than the number of members designated
for the division, the chairman may assign other
members to the division or direct the division
to proceed with the transaction of business
without awaiting any additional assignment of
members thereto.

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

1 Section 2. Chapter fifty-eight A of the
2 General Laws is hereby further amended by
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3 striking out section seven thereof and inserting
4 in place thereof the following:
5 Section 7. Any party taking an appeal to
6 the board from a decision or determination of
7 the commissioner or of a board of assessors,
8 hereinafter referred to as the appellee, shall file
9 a petition with the clerk of the board of tax

10 appeals and serve upon said appellee in the
11 manner provided in section nine a copy thereof.
12 Where two or more parcels of real estate are

13 included in one determination of a board of
14 assessors, the board in its discretion may require
15 that each parcel be the subject of a separate
16 petition. The commissioner shall forthwith fur-
17 nish a copy of each such petition served upon

18 him to the attorney general. The petition upon
19 such appeal shall set forth specifically the facts
20 upon which the party taking an appeal, herein-
21 after called the appellant, relies, together with
22 a statement of the contentions of law which the
23 appellant desires to raise. The appellant shall
24 state upon the petition the address at which
25 service of any pleading, motion, order, notice or
26 process in connection with the appeal can be
27 made upon him. If the appellee desires to raise
28 any question other than the fair cash value of any
29 real estate involved in the appeal he shall, within
30 twenty days of the date of the filing of the peti-
31 tion, file with the board an answer stating fully
32 each finding of fact and ruling of law made with
33 respect to the tax or determination in issue and
34 denying or admitting each and every allegation
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of fact contained in the petition. Failure so to
answer shall be deemed to be a denial that any
real estate involved in the petition has been as-
sessed at other than its fair cash value on April
first of the year to which the tax relates and an
admission of all other material facts set forth
in the petition. At any time before a decision
by the board, the appellee, with the assent in
writing of the appellant, may make an abate-
ment of the tax assessed. A copy of the answer
shall be served upon the appellant, in the manner
provided in section nine. The party taking the
appeal shall at the time of filing the petition,
unless an extension of time be granted by the
board for cause shown, pay an entry fee of ten
dollars for each appeal from a decision of the
commissioner or, in the case of an appeal in
which the assessors of a city or town are named
as appellee, an entry fee equal to ten cents on
each one thousand dollars of the assessed value
of the real estate and personal property, an
abatement of the tax upon which is sought,
except that the minimum entry fee shall be
five dollars and the maximum entry fee shall
be two hundred dollars. The board shall not
consider unless equity and good conscience so
require, any issue of facts or contention of law
not specifically set out in the petition upon
appeal or raised in the answer.
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1 Section 3. Chapter fifty-eight Ais hereby
2 further amended by inserting immediately after
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section seven thereof the following new sec-
tion; ■—

3
4
b

6
Section 7A. The board may establish by

rule an alternative procedure, hereinafter re-
ferred to as the informal procedure, for the de-
termination of petitions for abatement of any
tax or excise where the right of appeal to the
supreme judicial court and the right to review
by the board of any decision of a division thereof
are waived by all parties. Such procedure, to
the extent that the board may consider prac-
ticable, shall eliminate formal rules of pleading,
practice and evidence, and, except for the entry
fee provided by section seven, may eliminate
any or all fees and costs, or may provide that
costs shall be in the discretion of the board. An
appellant desiring to be heard under the informal
procedure shall pay to the clerk the entry fee
provided by section seven, and shall file a writ-
ten waiver of appeal and an election of the
informal procedure. He shall then make to
the clerk an oral statement or shall file with the
clerk a written statement of the facts in the case
and of the amount claimed in abatement to-
gether with such additional information as the
clerk may require. The clerk shall reduce each
oral statement to concise written form and have
the same subscribed by the appellant. The
clerk shall then serve the appellee with a copy
of the statement on file. No further pleadings
shall be required under this procedure if the
appellee intends to offer no defence other than
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the fairness or correctness of its valuation or
determination; otherwise it shall file with the
board within twenty days of the service of the
statement an answer similar to that required
under the procedure provided by section seven,
hereinafter referred to as the formal procedure.
The appellee may elect to have the appeal heard
under the formal procedure by so notifying the
clerk in writing and by paying to him a transfer
fee equal to one half of the entry fee previously
paid by the appellants each within ten days of
the date of such service, in which the said
statement shall be considered to be the petition
of the appellant, such service to be service of
the petition, and if such transfer is made, the
waiver of appeal by the appellant shall be void.
If the appellee does not so transfer the case to
the formal docket of the board, the informal
procedure shall be deemed to have been ac-
cepted and all right of appeal waived by the
appellee. Appeals heard under the informal
procedure shall be given priority in hearing by
the board or by a division thereof over appeals
heard under the formal procedure. In cases
heard under the informal procedure the board
or a division thereof need make no written
findings of fact.
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1 Section 4. Chapter fifty-eight Ais hereby
2 further amended by striking out section eight
3 and inserting in place thereof the following new
4 section: ■—
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5 Section 8. A hearing before a division of the
6 board shall be granted if any party to an appeal
7 so requests, and, upon motion of any party to
8 an appeal or by direction of the board, any
9 appeal may be set down for such hearing. The

10 board, in its discretion, may direct that any
11 hearing take place before the board rather than
12 before a division thereof. Hearings before the
13 board or before a division thereof shall be open
14 to the public. Such hearings and all proceed-
-15 ings before the board or a division thereof shall
16 be conducted in accordance with such rules of
17 practice and procedure, including therein rules
18 for the admission, exclusion, and presentation
19 of evidence, as the board from time to time may
20 make and promulgate. The chairman may
21 direct that two or more petitions for abatement
22 of the taxes assessed upon real estate situated
23 in the same general locality of the same town
24 be heard together, irrespective of the identity
25 of the appellants. The board in its discretion,
26 if it believes such evidence will have probative
27 value, may admit in evidence the assessed
28 valuation, or the value as set by the board for
29 the same or a prior year, of property similar to
30 or similarly situated to that involved in a pend-
-31 ing appeal.

1 Section 5. Chapter fifty-eight A of the
2 General Laws is hereby further amended by
3 striking out section ten and inserting in place
4 thereof the following new section: -
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b

6
Section 10. At the request of any party or

parties the board shall order that all proceedings
in a pending appeal be stenographically reported.
The board may contract for the reporting of
such proceedings at the expense of the common-
wealth in the first instance, but shall collect the
cost thereof from the persons requesting that
the proceedings be reported. In such contract
the board may provide that one or more copies
of the transcript be supplied to the board with-
out cost to the commonwealth, and may fix
the terms and conditions upon which the tran-
scripts will be supplied to other persons and
agencies by the stenographer. No proceedings
shall be reported officially until an amount equal
to the cost thereof, as estimated by the clerk,
shall have been deposited with him at such
times and in such manner as may be provided
by the rules of the board. Any excess deposit
over the actual cost shall be returned to the
depositor by the clerk. If no party requests
that the proceedings be reported, all parties
shall be deemed to have waived all rights of
review by the board or of appeal to the supreme
judicial court upon questions relating to the
admission or exclusion of evidence, or to whether
a finding was warranted by the evidence. The
right of review or of appeal upon questions of
law raised by the pleadings or by an agreed
statement of facts shall not be deemed to be
waived.
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2 amended by striking out section thirteen thereof
3 and inserting in place thereof the following new
4 section:
5 Section IS. In each case in which a matter
6 pending before the board is referred by the chair-
7 man to a division thereof for hearing, the divi-
8 sion shall hear the same and shall file with the
9 clerk of the board a decision thereon. The clerk

10 shall mail a copy of the decision of the division
11 to the parties forthwith. The decision of the
12 division shall become the decision of the board
13 after ten days from the date of such notice,
14 unless within such period the board or the
15 chairman shall direct, or a party, who has not
16 waived the right thereto, shall file with the clerk
17 a written request, that the decision be reviewed
18 by the board. As soon as possible thereafter
19 the division shall make findings of fact and
20 rulings in the case to be reviewed and shall file
21 the same in writing with the clerk of the board.
22 In all cases reviewed by the board, the board
23 may adopt, modify, or revise the report, findings,
24 or decision of a division as justice and equity
25 may require, without any further hearing, un-
-26 less in its discretion the board so orders. The
27 board in its discretion may assess as costs the
28 reasonable expense of such review to the party
29 requesting the same. The board shall file its30 decision upon such review, with the clerk, who31 shall give notice thereof to the parties. In all32 cases heard by the board rather than by a divi-
-33 sion thereof, the board shall make findings of
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fact and a decision and report thereon, in writ-
ing. Findings of fact may be omitted in the
case of any decision of the board or a division
thereof dismissing any proceeding upon motion
of the appellant or by agreement of the parties
or based upon an agreed statement of facts,
or in which the right of appeal has been waived.
Such report and any report of a division may,
in the discretion of the board or of a division,
contain an opinion in writing, in addition to the
findings of fact and decision. All reports, find-
ings and opinions of the board and all evidence
received by the board, including a transcript
of the stenographic record of the proceedings,
shall be open to the inspection of the public;
except that the originals of books, documents,
records, models, diagrams and other exhibits
introduced in evidence before the board may
be withdrawn from the custody of the board in
such manner and upon such terms as the board
may in its discretion prescribe. The decision
of the board shall be final as to findings of fact.
From any decision of the board, including de-
cisions of a division thereof which have become
the decisions of the board, upon an appeal from
a decision or determination of the commissioner,
or of a board of assessors, except decisions of
the board under sections twenty-five and twenty-
six of chapter sixty-five, an appeal as to matters
of law may be taken to the supreme judicial
court by either party to the proceedings before
the board who has not waived such right. A
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66 claim of appeal shall be filed with the clerk of
67 the board within twenty days after the date of
68 the decision of the board or from the date upon
69 which a decision of a division thereof shall have
70 become final; and within twenty days there-
71 after, or within such further time as the board
72 may allow, the appealing party shall enter the
73 appeal in said court, in the county where either
74 party lives or has his usual place of business,
75 or in Suffolk county, and shall file with the clerk
76 of said court a copy of the record before the
77 board, shall serve by registered mail upon the
78 adverse party a copy of the claim of appeal and
79 a notice that he has entered said appeal and shall
80 file an affidavit of such service with said clerk.
81 The record in such an appeal shall include
82 copies of the following: the tax returns and
83 lists, if any, filed by the taxpayer, so far as
84 material to the controversy, the original assess-
85 ment or other original determination in issue, so
86 far as material, the request for abatement or
87 other petition filed with the commissioner or
88 with the board of assessors and the decision or
89 determination thereon, the petition upon appeal
90 to the board, the answer to the petition and
91 other pleadings, if any filed with the board, the
92 report and findings of the board, or of any divi-
93 sion thereof, including any opinions filed, all
94 requests for rulings of law and findings of fact
95 and the disposition of each by the board, the
96 claim of appeal to the supreme judicial court
97 and subject to the provisions of section ten
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98 such portion of the stenographic transcript of
99 the evidence before the board, or a division

100 thereof, if any, as may be necessary for the
101 consideration of any question of law raised be-
-102 fore the board, which it is alleged that the board
103 has erroneously decided. Each claim of appeal
104 shall set out separately and particularly each
105 error of law asserted to have been made by the
106 board, with precise references to the portions
107 and particulars of the proceedings before the
108 board in which it is alleged that error of law
109 occurred. Upon the entry of the appeal it shall
110 be heard and determined by the full court.
11l Within ten days from the entry of the appeal in
112 the supreme judicial court the appealing party
113 shall give the clerk of said court an order in
114 writing to print the record filed with him and
115 the affidavit of service for transmission to the
116 full court, and, thereupon, in the manner pro-
117 vided in the second paragraph of section one
118 hundred and thirty-five of chapter two hundred
119 and thirty-one for carrying questions of law to
120 the full court, the expense shall be estimated,
121 notified to and paid by the appealing party,
122 said record shall be printed and, together with
123 any original papers, transmitted to the full
124 court, and said appeal shall be entered on the
125 docket of the full court. The court shall not
126 consider any issue of law which does not appear
127 to have been raised in the proceedings before
128 the board. The court upon determination of
129 the appeal may make such order as such deter-
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mination may require including an order for
costs. Upon the entry of such order, with or
without an order for costs, a copy thereof shall
be transmitted by the clerk of said court to the
clerk of said board. If the order grants an
abatement of a tax assessed by the commis-
sioner or by the board of assessors of a town
and the tax has been paid, the amount abated
with interest at the rate of six per cent per an-
num from the time when the tax was paid, and,
if costs are ordered against the commissioner
or against a board of assessors, the amount
thereof, shall be paid to the taxpayer by the
state treasurer or by the town treasurer, as the
case may be, and, if unpaid in the latter case,
execution therefor may issue against the town
as in actions at law. If costs are ordered against
a taxpayer execution shall issue therefor. The
appeal to the supreme judicial court under this
section shall be the exclusive method of re-
viewing any action of the board, except action
under sections twenty-five and twenty-six of
chapter sixty-five. For want of prosecution of
an appeal in accordance with the provisions of
this section the board, or, if the appeal has been
entered in the supreme judicial court, a justice
of that court, may dismiss the appeal. Upon
dismissal of an appeal the decision of the board
shall thereupon have full force and effect.
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1 Section 7. Section sixty-four of chapter
fifty-nine of the General Laws as most recently
amended by section three of chapter one hun-
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dred fifty of the acts of nineteen hundred
thirty-one is hereby further amended by strik-
ing out the last paragraph thereof and inserting
in place thereof the following new paragraph:
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Upon the filing of a complaint under this sec-
tion the clerk of the county commissioners or of
the board authorized to hear and determine
the same shall forthwith transmit a certified
copy of such complaint to the assessors and the
assessors of the city solicitor or town counsel
may within thirty days after receipt of said
copy give written notice to said clerk and to
the complainant that the town elects to have
the same heard and determined by the board
of tax appeals. Thereupon, the clerk of the
county commissioners or of the board authorized
to hear and determine such complaints shall
forward all papers with respect to such com-
plaint then in the file of the county commis-
sioners or other such board to the clerk of the
board of tax appeals and proceedings with re-
spect to such complaint shall thenceforth be
continued as provided in chapter fifty-eight A.
If upon hearing the board of tax appeals finds
that the complainant is duly entitled to an
abatement, it may grant him such reasonable
abatement as justice may require, under all the
circumstances of the case, and shall enter an
order directing the treasurer of the town to re-
fund said amount, if the tax sought to be abated
has been paid, together with all charges and
interest on the amount of the abatement from
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the date of the payment of the tax. The board
may make such order with respect to the pay-
ment of costs as justice may require. An as-
sessment altered by the board shall not be
changed by the assessors for a period of three
years from the date as of which the assessment
was made without the approval of the board.




