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I. Execution of Certificates of Compulsory Motor
Vehicle Liability Insurance by Employees of
Insurance Companies.

There are two perfecting or corrective amendments
that should be made in chapter 90 of the General Laws;

A. Section 348 of said chapter 90, as most recently
amended by St. 1933, c. 83, provides that a certificate
of an insurance or surety company required as a condition
of registration may be executed in the name of the com-
pany “by one of its officers, or by an insurance agent of
the company licensed under chapter one hundred and
seventy-five to solicit applications for and to negotiate
motor vehicle liability policies or bonds or on his behalf
by one of his agents or employees duly authorized by the
company .

.
.

,” etc. Since the enactment of said chap-
ter 83 the question has arisen as to whether the statute
should not be amended to permit a company to authorize
certain employees to execute such certificates. There
appears to be no reason why a company should not be
permitted to authorize some of its employees, as well as
employees of its agents, to execute these certificates.

B. Section 348 of said chapter 90, as most recently
amended by said chapter 83, provides that the person
issuing such a certificate in behalf of the company shall
be duly authorized “by a writing, in a form prescribed
by said commissioner, filed in the office of said commis-
sioner,” etc. Since the enactment of this statute question
has arisen as to whether the person executing such a
certificate is the person named in a writing filed as afore-
said. In order that a person signing such a certificate
may be identified, it is proposed that the law be amended
to require such person to sign his full name on the margin
of the writing granting such authority.

RECOMMENDATIONS.
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11. Clarification op the Term “Owner” in the
Compulsory Motor Vehicle Liability Insurance
Law.

A motor vehicle liability policy, as defined in section
34A of chapter 90, insures the liability of the owner named
therein for any damage due to bodily injuries or death,
whether caused by the operation of his motor vehicle by
the owner or by any person responsible therefor with
his express or implied consent. (See G. L., c. 175, § 113A,
cl. 1.)

Because of the requirement of G. L., c. 90, § 2, that a
motor vehicle must be registered in the name of the owner,
the wmrd “owner” is used in various provisions of the
statute pertaining to the insured. In clause 2A of section
113 A of chapter 175 and section 34H of chapter 90 of the
General Laws, relating to the cancellation of a motor
vehicle liability policy, the word “owner” is used ap-
parently as signifying the insured named in the policy.

Cases have arisen in which the owner and the insured
named in the policy were not the same person. In the
case of Caccavo, Admx. v. Kearney et ali., Adv. Sheets
(1934), 1133, the defendant, in whose name the automo-
bile involved in the accident was insured, was not the
owmer, but he had permitted the insured to register the
car in the insured’s name. The motor vehicle was held
to be a trespasser on the highwmy, but the defendant
insurer was held liable on the ground of estoppel. In the
case of Rondina v. The Employers’ Liability Assurance
Corporation, Limited, Adv. Shts. (1934), 759, the named
assured was not the owner of the motor vehicle involved
in the accident, but the owner had registered it in the
name of the person so named, and had authorized its
operation by the defendant. Recovery was denied upon
the ground that the driver of the car at the time of the
accident was not operating with the express or implied
consent of the “named assured.” In these cases, al-
though the owner was not the insured named in the policy,
the court considered the named assured as the owner for
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the purpose of deciding the issues involved. The statute
should be amended to harmonize with these decisions.

111. Suits to Reach and Apply Deposits by Motor
Vehicle Registrants under G. L., c. 90, § 34D.

Section 3 of chapter 214 of the General Laws confers
upon the Supreme Judicial and Superior courts jurisdic-
tion in equity of suits to reach and apply the obligation
of an insurance company to a judgment debtor under a
motor vehicle liability policy as defined in section 34A
of chapter 90.

Section 34D of chapter 90 of the General Laws provides
for a deposit of cash or securities in lieu of a motor vehicle
liability bond or policy. There is at present no provision
in the law granting to the Supreme Judicial and Superior
courts jurisdiction in equity of suits to reach and apply
such a deposit or part thereof to the satisfaction of a
judgment. The law should be amended in order that a
judgment creditor may have the same remedy to obtain
the benefit of such a deposit that he now has to reach and
apply the proceeds of an insurance policy.

IV. Cancellation of Motor Vehicle Liability Poli-
cies by Substitution of a New Certificate op
Insurance.

Section 113A, clause 2, of chapter 175 of the General
Laws relates to the cancellation of a motor vehicle lia-
bility policy as defined in section 34A of chapter 90, and
provides that no cancellation thereof shall be valid unless
fifteen days’ written notice is given by the party proposing
cancellation to the other party. This provision as it now
stands prevents an insured from cancelling his policy by
substituting the certificate of another company on the
same car. Cases have arisen in which insureds desire to
change companies by substituting one certificate for the
other. There appears to be no good reason why this
privilege should not be given to an insured who wishes to
cancel a policy in this manner. The law should be
amended to dispense with the requirement of notice under
these circumstances.
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V. Provisions of Section 124 applicable only to
Policies issued in Violation of Section 123.

G. L., c. 175, § 124, provides in substance that if a
company issues a life policy without a medical examina-
tion, the statements in the application as to age, physical
condition, etc., shall be binding on the company unless
“wilfully false, fraudulent or misleading.” This section
tends to discourage the issuance of a life policy without
a medical examination. Its provisions apparently were
not intended to apply when such a policy was issued in
accordance with section 123 of said chapter, which ex-
pressly authorizes a company to issue certain policies
without such an examination.

Section 124 should be clarified by an amendment mak-
ing its requirements applicable only when the policy is
issued in violation of section 123.

VI. Annuity and Pure Endowment Policies in-
cluded in Sections 125 and 126.

G. L., c. 175, § 125, provides for the exemption of the
proceeds of a life or endowment policy from attachment
by creditors of the person effecting the insurance. Section
126 of said chapter makes similar provision with respect
to the proceeds of such a policy payable to a married
woman. These sections do not apply to annuity or pure
endowment contracts. Formerly contracts of this charac-
ter were less common than at present. The use of the
annuity contract in particular, as a means of saving for
old age, has grown with rapid strides in recent years.
In certain other States such contracts are included in
exemption statutes. There appears to be no good reason
why annuity and pure endowment policies issued in the
Commonwealth should not be subject to the provisions
of sections 125 and 126 above mentioned.
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\II. Extension of the Coverages which may be
INCLUDED IN THE STANDARD FIRE INSURANCE POLICY.
Section 22A of chapter 175 of the General Laws pro-

hibits companies authorized under clause 1 of section 47
from including in the standard fire policy prescribed by
section 99 coverage against any hazard not specified in
said clause 1. There are several forms of coverage that
may be combined readily with those specified in said
clause 1. Subdivision (/) of clause 2 of section 47 pro-
vides for coverage against loss or damage to property
caused by aircraft or motor vehicles. This form of cover-
age properly may be included under the standard fire
policy insuring against the hazards of fire, hail, wind-
storm, explosion, etc. The so-called sprinkler leakage,
and similar hazards, authorized by clause 8 of section 47
may properly be written in connection with insurance
against fire. A combination of these forms of coverage
would seem to supply a popular demand. Policies cover-
ing these hazards frequently are desired by householders
seeking the full protection of their property not only
from fire, hail, windstorm, etc., but also from damages
caused by motor vehicles, aircraft and the other hazards
set forth in clause 2 (/). Policies insuring against the
hazards specified in clause 8 of section 47 frequently are
desired by owners of factories and mercantile properties
in combination with fire insurance.

The law should be amended to permit the inclusion in
the standard fire policy of coverage against the hazards
specified in subdivision (/) of the second clause and in the
eighth clause of section 47.

VIII. Capital Stock of Insurance Companies pro-

posing TO TRANSACT ACCIDENT AND HEALTH IN-
SURANCE in Connection with Life Insurance.

General Laws, c. 175, § 51, subdivision (d), provides
that a company authorized to transact life insurance
may in addition insure against the hazards specified in
the sixth clause of section 47, provided it has a paid-up
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capital of not less than $400,000 and net cash assets over
all liabilities of not less than $200,000. The sixth clause
of said section 47 provides for the formation of companies
to transact accident, health, liability and workmen’s
compensation insurance. Section 48 of said chapter pro-
vides that a company authorized to transact life insur-
ance only shall have a paid-up capital of not less than
$200,000 and a net cash surplus of not less than $200,000,
exclusive of such capital, and also that a company author-
ized to insure only against sickness and against bodily
injury or death by accident shall have a paid-up capital
of not less than $lOO,OOO. The statute does not provide
for the amount of capital and surplus which shall be
required of a company authorized to combine life insur-
ance with insurance against sickness and bodily injuries
or death bv accident.

The law should be amended to authorize a company
to combine these two forms of coverage, providing it has
a paid-up capital of not less than $300,000 and a net cash
surplus of not less than $300,000, exclusive of such capital.

IX. Exclusion of Claims of Certain Guests or
Occupants in Motor Vehicles from the Cover-
age AFFORDED BY A COMPULSORY MOTOR VEHICLE
Liability Policy, Bond or Deposit.

The security furnished by the owner of a motor vehicle
under St. 1925, c. 346, as amended, is available for the
payment of any judgment obtained by a guest or occu-
pant of an automobile, whether such judgment is for
damages due to injuries resulting from the negligent
operation thereof by the owner or his authorized operator,
or from the negligent operation of a car other than that
in which the plaintiff was riding as a guest or occupant
at the time of the accident. The words “guest or occu-
pant” are used herein as meaning passengers in an auto-
mobile other than the owner or operator, and are not
intended to refer to fare-paying passengers. The negli-
gence of the insured owner or operator is not imputed to
a guest or occupant of his car. Many cases therefore
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arise in which the insured owner or operator is prevented
by contributory negligence from recovering damages for
personal injuries, while the guests or occupants of his
car may recover from the owner or operator of another car.

Instances where failure to impute the negligence of the
operator to the guest or occupant permits recovery may
be illustrated as follows:

If A, a passenger in B’s automobile, receives an injury
due to B’s gross negligence, the latter may be held liable
in an action brought by Ato recover damages. If B's
car collides with C’s and A is injured he may recover in
an action against C, although B’s negligence was a con-
tributory cause of the accident. A guest or occupant of
C’s car, who received personal injuries resulting from
the accident, may recover in an action against B, although
C’s negligence, as well as B’s, was a contributing cause of
the accident.

A person usually assumes voluntarily the status of
guest or occupant of the automobile of another. He may
be a person who accepts a ride for pleasure or convenience.
He may be a member of the insured’s family or a neighbor
who accepts a “lift” from the owner or operator. He
also may become such a passenger for business reasons.
As a general rule, a guest or occupant, as above defined,
does not accept such accommodation from necessity.

The right of persons who accept favors of this character
to satisfy judgments based on damages, due to personal
injuries, from security furnished under said statute, should
depend upon the conduct of the operator of the car in
which they are riding at the time of the accident. Dam-
ages recovered by persons of this class have increased the
loss cost which is the basis of the premiums established
under the present law.

The law should be amended to exclude from the cover-
age of the compulsory motor vehicle liability policy, bond
or deposit claims for death or injuries sustained by a guest
or occupant, other than a fare-paying passenger, in any
motor vehicle, the negligent operation of which contributes
to the accident.


