
HOUSE 63

Department of Public Utilities.
State House, Boston, December 5, 1934.

To the Honorable Senate and House of Representative

In compliance with the provisions of section 33 of
chapter 30 of the General Laws, the Department of Public
Utilities presents herewith such portions of its annual
report for the year ending November 30, 1934 (Pub.
Doc. No. 14), as embody recommendations for legislative
action, the same being accompanied by drafts of bills to
cover the legislation recommended. The drafts of bills
have been submitted to the Counsel to the House of
Representatives, as required by law.

HENRY C. ATTWILL

C!w Commonturalt!) of sgassacinisetts

Chairman
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1. Sale of Securities Act.
Under the provisions of the Sale of Securities Act an

interested person aggrieved by an order or finding, or
refusal or failure to make an order or finding by the
Director, is entitled, upon filing within twenty days a
claim therefor in writing, to a public hearing before a
majority of the Commission. It is further provided that
at the conclusion of such hearing the Commission shall
reconsider and review the subject matter, and shall,
within twenty days thereof, affirm, modify or rescind
the order or finding or refusal complained of. Pending
the final action by the Commission the order or finding
of the Director is in effect. We believe that justice re-
quires a provision of law by which the taking effect of
the order or finding of the Director may be stayed,
pending final action by the Commission, where there is
serious doubt, in the judgment of two or more of the
Commissioners, as to the soundness of the order or
finding of the Director.

2. Mineral Deeds
Many persons in this Commonwealth have been en-

gaged in the sale of mineral deeds conveying fractional
interests in the minerals or oil under the ground. There
has been some conflict of opinion as to whether these
mineral deeds are within the purview of the Sale of Se-
curities Act. On April 16, 1934, in the Suffolk Superior
Criminal Court it was ruled by the presiding justice that
certain mineral deeds did not constitute securities within
the meaning of the Sale of Securities Act. We see no

reason why these mineral deeds should not be included in

the term “security” when oil, gas and mining leases and
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certificates of interest in or under the same are all in-
cluded under the term “security” in the act. There is
little or no distinction between the two, and the evil of
the indiscriminate sale of the one is the same as in the
other.

3. Telephone Companies.

Substantially all the intrastate telephone business is
now carried on in the Commonwealth by the New Eng-
land Telephone and Telegraph Company of New York,
organized under the laws of the State of New York. It
carries on its business over locations granted to corpo-
rations organized under the laws of this Commonwealth.
In its issue of stock and other securities it is not subject
to the laws of the Commonwealth, as are other public
utility companies operating in the Commonwealth, with
the exception of companies engaged in the telegraph
business.

In a decision of the Department establishing rates of
the company, rendered July 30, 1925, this situation was
pointed out and the Commissioners of the Department
then stated: “We have no power in this matter which
we can exercise without doing more harm than good to
the public, and are of the opinion that this subject merits
the attention of the Great and General Court.” Sub-
sequently the Governor requested the opinion of the then
Attorney General, the Honorable Jay R. Benton, as to
the authority of a Massachusetts telephone company to
permit a foreign telephone company to use its locations,
and what authority a foreign telephone company has to
construct and operate equipment on the locations of a
domestic company. The opinion of Mr. Benton, ren-
dered on January 7, 1926, as we understand it, is to the
effect that a telephone company organized under the
laws of the Commonwealth may permit a foreign com-
pany to use its locations, at least so long as it does not
thereby disable itself from doing business, and that a
foreign company may construct and operate equipment
on the locations of the domestic company for the purpose
of transacting an interstate business, but that the State,
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in the absence of action by Congress, may prohibit aforeign company from doing an intrastate business.No legislation followed as a result of this opinion or theviews expressed by the Department in its decision ofJuly 30, 1925.
In the recent investigation of the telephone rates, as

to which a decision was made July 31, 1934, the right
and propriety of the New England Telephone and Tele-
graph Company of New York carrying on an intrastate
business over locations not granted to it was again raised.
The opinion of the Attorney General of January 7, 1926,
not being clear, the Department, on September 21, 1934’
requested the opinion of the Attorney General as to
whether the carrying on of intrastate business by the
New England Telephone and Telegraph Company of
New York over locations granted to domestic telephone
and telegraph companies is a violation of law within the
purview of section 39 of chapter 159 of the General Laws.
If the opinion of the Attorney General, in response to our
inquiry, is to the effect that it is a violation of law, legis-
lation, we think, will be necessary to give the company
time to arrange for the conduct of its business by a cor-
poration organized under the laws of the Commonwealth.
If, on the other hand, the opinion is in the negative, we
are of the opinion that legislation requiring intrastate
telephone business to be carried on by a corporation or-
ganized under the laws of the Commonwealth should be
enacted, the taking effect of which to be postponed suf-
ficiently to enable those now carrying on the business to
adjust their affairs to comply therewith.

We think the legislation should be confined to corpo-
rations engaged in the transmission of intelligence by
telephony, as it seems probable, in view of the act of
Congress approved July 24, 1866, which declares that
companies accepting its provisions shall have the right to
construct, maintain and operate lines of telegraph over
and along any of the military or post roads of the United
States, that such legislation would be ineffective as to
foreign telegraph companies.


