
HOUSE No. 294
By Mr. Burgess of Quincy, petition of Henry F. Long (Commis-

sioner of Corporations and Taxation) that a tax be assessed on retail
sales of tangible personal property. Taxation.

In the Year One Thousand Nine Hundred and Thirty-Five.

An Act providing for the Taxation of Sales of Tangible
Personal Property at Retail.

1 Section 1. The General Laws, as appearing in
2 the Tercentenary edition thereof, are hereby amended
3 by inserting after chapter sixty-four A the following
4 new chapter:

5

6 Taxation of Sales of Tangible Personal Prop-

7 erty at Retail.

8 Section 1. The following words and phrases, as
9 used in this chapter, shall have the following mean-

10 ings unless the text otherwise requires:
11 (a) “Commissioner”, the commissioner of corpo-
-12 rations and taxation.
13 (b )

“Person ” shall include an individual, partner-
-14 ship, society, association, joint stock company, cor-
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15 poration and any combination of individuals, and
16 shall include fiduciaries.
17 (c) “Receipts”, the total amount of the sale price
18 of tangible personal property sold at retail, valued
19 in money whether received in money or otherwise
20 including all receipts, cash, credits and property of
21 any kind or nature, and also any amount for which
22 credit is allowed by the seller to the purchaser,
23 without any deduction therefrom on account of the
24 cost of the property sold, the cost of the material
25 used, labor or service cost, interest or discount paid,
26 or any other expense whatsoever, from the sale of
27 tangible personal property at retail.
28 (d) “Sale”, any transfer, exchange or bargain,
29 conditional or otherwise, in any manner or by any
30 means whatsoever for a consideration.
31 ( e) “Tangible personal property”, corporeal per-
32 sonal property included within the meaning of the
33 words “produce, goods, wares, or merchandise” as
34 appearing in chapter one, section one, article four of
35 the constitution.
36 (/) “Retail sale” or “Sale at retail”, a sale to a
37 consumer or to any person for any purpose other
38 than for resale in the form of tangible personal
39 property.
40 Section 8. An excise is hereby imposed upon sale
41 of tangible personal property at retail, amounting
42 to two per centum upon the sale price. The excise
43 shall be paid to the commissioner by the vendor,
44 but shall be collected by him from the purchaser
45 with the purchase price. In determining the sum
46 to be collected from the purchaser as such excise,
47 no fraction of a cent less than one tenth shall be
48 included. For the purpose of collecting fractions.
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the commissioner may sell or authorize the sale of
tokens in such manner and form and subject to such
restrictions as he shall prescribe. Whoever know-
ingly sells or uses tokens otherwise than as author-
ized by the commissioner or contrary to restrictions
imposed by him, or whoever makes, sells or uses
counterfeit tokens shall be punished by a fine of not
less than two hundred nor more than five thousand
dollars, or by imprisonment for not more than one
year or both. The burden of proving that a sale of
tangible personal property was not a sale at retail
shall be upon the person who made it, unless such
person shall have taken from the purchaser and shall
exhibit to the commissioner upon request a cer-
tificate signed by and bearing the name, address and
number of identification certificate of the purchaser
to the effect that the property was purchased for
resale. For the purpose of the proper administration
of this chapter and to prevent evasion of the tax
hereby imposed it shall be presumed that all receipts
of the vendor are from sales subject to the tax until
the contrary is established. The tax shall be paid
by the vendor to the commissioner at the time and
in the manner hereinafter provided. In any case
where tangible personal property is sold at retail
under a contract made prior to July first, nineteen
hundred and thirty-five, which specifies and fixes
the sale price and such sale is consummated after
July first, nineteen hundred and thirty-five, the
vendor may add the tax imposed by this chapter to
the sale price and collect it from the purchaser. No
person engaged in the business of selling tangible
personal property at retail shall advertise or hold
out to the public in any manner, directly or indi-
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83 rectly, that the tax imposed by this chapter is not
considered as an element in the price to the con-
sumer. The commissioner may provide by regu-
lation that sales on the installment plan under con-
ditional contracts of sale may be reported as of the
date when the payments become due, in which event
such sales shall become subject to the tax at such
times to the extent of the sums then received and
not at the time the contract of sale was entered into.
The commissioner shall provide by regulation for the
exclusion from receipts of amounts representing sales
where the contract of sale has been cancelled or the
goods returned or, in case the tax has been paid
upon such receipts, for a credit of the amount of the
tax against future tax liability of the seller. The
commissioner may issue such rules and regulations
as he deems necessary in the administration of this
chapter.
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Section S. Every person engaging in the sale of

tangible personal property at retail shall register
with the commissioner and pay to him the sum of
one dollar upon receipt of which the commissioner
shall issue a numbered identification certificate in
such form as he may determine attesting that such
registration has been made. The certificate so
issued shall remain in effect so long as such person
is engaged in the sale of tangible personal property
at retail and has complied with the provisions of
this chapter. No person shall after the effective
date of this chapter continue to engage in the sale
of tangible personal property at retail without such
registration certificate. Violation of the provisions
of this section shall be punishable by not less than
two hundred dollars or more than five thousand
dollars.
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Section 4- Every person selling tangible personal
property at retail in the commonwealth shall keep
such records of receipts and in such form as the
commissioner may by regulation require. Such
records shall be offered for inspection and examina-
tion at any time upon demand by the commissioner
or his duly authorized agent or employee and shall
be preserved for a period of three years, except that
the commissioner may consent to their destruction
within that period or may require that they be kept
longer.
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Section 5. Every person selling tangible personal
property at retail in the commonwealth shall file
with the commissioner a return of his receipts for
each calendar month. Returns shall be filed within
ten days from the expiration of the period covered
thereby, except that the commissioner, if he deems
it expedient, may extend the time for filing. The
form of return shall be prescribed by the commissioner
and shall contain such information as he may deem
necessary for the proper administration of this chap-
ter.
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Section 6. At the time of filing a return of receipts
each person shall pay to the commissioner the tax
imposed by this chapter for the period covered by
such return. All taxes for the period for which a
return is required to be filed shall be due and payable
on the date determined for the filing of the return
for such period, without regard to whether the re-
turn is filed or whether the return which is filed
correctly shows the amount of tax due. A person
neglecting to pay taxes assessed by the commissioner
under this chapter shall pay interest at the rate of
six per cent per annum from the time when such
taxes were payable until paid, if such payment is
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made before the commencement of proceedings for
the recovery thereof, and twelve per cent if made
after the commencement thereof. The commissioner
shall have for the collection of this tax all the remedies
which are provided in chapters sixty-two and sixty-
three for the collection of income and corporation
taxes. The commissioner may require any person
whose sales are subject to the tax imposed by this
chapter to file with him a bond, issued by a surety
company authorized to transact business in the com-
monwealth, in such amount as the commissioner
may fix, to secure the payment of any tax or pen-
alties due or which may become due from such per-
son. The commissioner may, in lieu of such bond,
accept such securities as he may approve and in
such amount as he may prescribe, which shall be
deposited with him, and such securities shall be kept
in the joint custody of the state treasurer and the
commissioner and may be sold by the commissioner
at public or private sale, without notice thereof to
the person who deposited such securities, if it be-
comes necessary so to do in order to recover any
tax or penalties due. Upon any such sale, the sur-
plus, if any, above the amount due under this chap-
ter shall be returned to the person who deposited
the securities.
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Section 7. If a return required by this chapter is
not filed, or if a return when filed is incorrect or in-
sufficient and the maker fails to file a corrected or
sufficient return within twenty days after the same
is required by notice from the commissioner, the
commissioner shall determine the amount of tax
due from such information as he may be able to
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186 obtain and, if necessary, may estimate the tax on
187 the basis of any available information. The corn-
-188 missioner shall give notice of such determination to
189 the person liable for the tax. Such determination
190 shall finally and irrevocably fix the tax unless the
191 person against whom it is assessed shall within thirty
192 days after the date of notice of such determination
193 apply to the commissioner for a hearing or unless
194 the commissioner of his own motion shall reduce
195 the same. After such hearing the commissioner
196 shall give notice of his decision to the person liable
197 for the tax, who may appeal from such decision within
198 ten days of the date of the notice of such decision to
199 the board of tax appeals whose decision shall be final.
200 Section 8. Any notice authorized or required
201 under the provisions of this chapter may be given
202 by mailing the same to the person for whom it is
203 intended in a postpaid envelope addressed to such
204 person at the address given in the last return filed
205 by him pursuant to the provisions of this chapter
206 or if no return has been filed then to such address
207 as may be obtainable. The mailing of such notice
208 shall be presumptive evidence of the receipt of the
209 same by the person to whom addressed. Any
210 period of time which is determined according to the
211 provisions of this chapter by the giving of notice
212 shall commence to run from the date of such notice.
213 Section 9. Any person failing to file a return or
214 corrected return or to pay any tax within the time
215 required by this chapter shall be subject to a penalty
216 of five per centum of the amount of tax due, plus one
217 per centum of such tax for each month of delay or
218 fraction thereof, except the first month after such
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return was required to be filed or such tax became
due; but the commissioner, if satisfied that the delay
was excusable, may remit all or any part of such
penalty. Such penalty shall be paid to the com-
missioner and disposed of in the same manner as
other receipts under this chapter. Unpaid penalties
may be enforced in the same manner as the tax
imposed by this chapter.
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Any person and any officer of a corporation filing
or causing to be filed any return, certificate, affidavit
or statement required or authorized by this chapter
which is willfully false shall be punished as provided
in section fifty-six of chapter sixty-two. A certificate
of the commissioner to the effect that a tax has not
been paid, that a return has not been filed or that
information has not been supplied pursuant to the
provisions of this chanter shall be prima facie evi-
dence thereof. Any person violating any provision
of this chapter for which no penalty is otherwise
provided shall be punished by a fine of not more
than five hundred dollars.
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Section 10. If within sixty days from the pay-
ment of any tax or penalty the person who paid the
same shall make application for a refund thereof and
the commissioner or the board of tax appeals or

the court shall determine that such tax or penalty,
or any portion thereof, was erroneously or illegally
collected, the commissioner shall refund the amount
so determined, without interest, out of funds col-
lected under this chapter. However, no refund
shall be made of a tax or penalty paid pursuant to
a determination of the commissioner as provided in
sections seven and nine unless the commissioner,
after a hearing as in said sections provided or of his
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own motion, shall have reduced the tax or penalty or
it shall have been established by judicial proceeding
or as otherwise provided by law that such determina-
tion was erroneous or illegal, in which event are fund
shall be made as above provided upon the determina-
tion of such proceeding. An application for refund
made as herein provided shall be deemed an applica-
tion for a refund of any tax or penalty complained of
and the commissioner may receive additional evi-
dence with respect thereto. After making his de-
termination the commissioner shall give notice
thereof to the person interested and he shall be
entitled to appeal to the board of tax appeals pro-
vided such appeal is made within thirty days after
the date of such notice.
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Section 11. Except in accordance with proper
judicial order or as otherwise provided by law, it
shall be unlawful for the commissioner or any officer
or employee of the department of corporations and
taxation to make known any other information re-
lating to the business of a taxpayer contained in any
return required under this chapter. The officers
charged with the custody of such returns shall not
be required to produce any of them or evidence of
anything contained in them in any action or pro-
ceeding in any court, except on behalf of the com-
monwealth or the commissioner in an action or
proceeding under the provisions of this chapter, or
on behalf of any party to any action or proceeding
under the provisions of this chapter when the re-
turns or facts shown thereby are directly involved
in such action or proceeding, in either of which events
the court may require the production of and may ad-
mit in evidence, so much of such returns or of the

268
269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284
285
286



HOUSE No. 294. [Jan. 1935.10

facts shown thereby as are pertinent to the action
or proceeding and no more. Returns shall be pre-
served for three years and thereafter until the com-
missioner orders them to be destroyed.
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Section 2. This act shall take effect July first
nineteen hundred and thirty-five.
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