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By Mr. Cahill of Braintree, petition of The Bar Association of the

City of Boston that a judicial body be created for reviewing sen-
tences and avoiding double trials on the facts in misdemeanor cases
in district courts and the municipal court in the city of Boston.
Judiciary (Joint).

In the Year One Thousand Nine Hundred and Thirty-Five.

An Act creating a Judicial Body for reviewing Sentences
and avoiding Double Trials on the Facts in Misde-
meanor Cases in the District Courts and Municipal
Court of the City of Boston.
Be it enacted by the Senate and House of Repre-

sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Chapter two hundred and seventy-
-2 eight of the General Laws, Tercentenary edition, is
3 hereby amended by inserting after section twenty-
-4 six the following new sections:
5 Section 26A. On and after , when a
6 defendant enters a plea of not guilty in a district
7 court or the municipal court of the city of Boston,
8 upon a complaint for a crime within the final juris-
-9 diction of said courts, or when a claimant enters

10 a claim to property in process of forfeiture in said
11 courts, under chapter two hundred and fifty-seven
12 of the General Laws, the court or clerk shall, forth-
-13 with upon such plea or the entry of such claim in
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the court, inquire of him whether he claims a trial
by jury in the superior court or chooses a trial
without a jury in the district court, and may make
such explanatory statement as may seem to the
court necessary or advisable for the information
of the defendant or claimant. If a defendant or
claimant elects to have a trial by jury his case shall
forthwith be removed to the superior court. Elec-
tion by a corporate defendant or claimant shall be
made by its attorney of record or by the person
authorized to represent it by power filed with the
clerk. All of the papers in a case in which a defend-
ant elects trial by jury shall be transmitted forth-
with to the superior court, and the defendant shall
be required to recognize for his appearance before
the superior court in such form and with such
surety or sureties, if any, as the court may require,
with condition to appear in the superior court at
such time as the court may order and in default
thereof he shall be committed to jail.
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34 Upon such removal said courts shall have like

power to bind witnesses in the case by recognizance
as it has by chapter two hundred and seventy-six
when a prisoner is admitted to bail or committed.

35
36
37

In any case removed under this section, a de-
fendant at any time prior to the sitting in the su-
perior court for criminal business next following the
date of such removal may file in the superior court
a waiver of jury trial and request that his case be
disposed of in the district or municipal court from
which it was removed, and thereupon the case shall
be remanded to said district or municipal court;
and the defendant shall not thereafter be entitled to
claim a jury trial.
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If such defendant or claimant does not so elect
to have a trial by jury he shall be deemed to have
waived the same. As to all defendants arraigned
or claimants appearing in said courts on and after
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there shall be no appeal from any deci-52
sion or order of said courts, except as provided in
the five following sections, and the provisions for
appeal contained in section twelve of chapter two
hundred and seventy-three, sections four, eight and
fifteen of chapter two hundred and seventy-five,
section eight of chapter two hundred and seventy-
six, and in section eighteen of chapter two hundred
and seventy-eight shall not apply.
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Section 268. A defendant in a criminal case, or
a claimant in such forfeiture proceedings, heard or
tried in a district or municipal court, who is ag-
grieved by any ruling of a justice on a matter of
law, may as of right have the ruling reported for
determination by the appellate division of the ju-
dicial circuit in which said district court is situated
and provided for by section one hundred and eight
of chapter two hundred and thirty-one, as amended.
The claim for a report shall be made known at the
time of the ruling and reduced to writing and filed
with the clerk within five days after a finding of
guilty or final action on interlocutory proceedings,
or after an order of forfeiture, and notice of such
claim for a report shall be given forthwith to the
district attorney by the clerk of court. The justice
making the ruling shall not sit upon the review
thereof. If the appellate division shall find ma-
terial error, it shall correct the same by such order
as justice may require, otherwise it shall affirm
the action of the single justice. The justice by

61
62
63
64
65
66
67
68

69
70
71
72
73
74
10

76
u

78
79
80
81



HOUSE No. 863. [Jan.4

I

*

82 whom a case is heard may, without being requested,
83 report at any time any question of law therein for
84 the consideration of the appellate division
85 Section 26C. A defendant in a criminal case or
86 a claimant in such forfeiture proceedings may ap-
87 peal from the final decision of the appellate division
88 of any judicial circuit to the supreme judicial court.
89 Claim of such appeal shall be filed in the office of
90 the clerk of the district court within five days after
91 notice is given by mail or otherwise of the decision
92 of the appellate division to the defendant or his
93 counsel. Copies and papers relative to the appeal
94 shall be prepared by the clerk of the district court
95 at the expense of the commonwealth and shall
96 thereupon be transmitted to and entered in the
97 law docket of the supreme judicial court as soon as
98 may be after such appeal has been claimed. The
99 entry in the supreme judicial court shall not trans-

100 fer the cause but only the question or questions to
101 be determined. The clerk of the district court shall
102 forthwith, upon the transmission of the papers in
103 such appeal, give notice thereof to the district at-
104 torney. If the defendant or claimant fails duly to
105 perfect the appeal or to enter the same in the su-

106 preme judicial court, the appellate division of the
107 judicial circuit may upon application of the district
108 attorney and after notice to the defendant or his
109 counsel order the appeal vacated and that the de-
110 cision appealed from be affirmed.
11l Section 26D. Any defendant complaining of a

112 sentence imposed by a district or municipal court
113 may, upon claim thereof made at the time of order

114 for its execution, which claim may be oral and shall
115 be noted by the clerk, have the same summarily
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reviewed by the reviewing division which may
make any disposition of the case that the justice
imposing the sentence might have made. The de-
fendant shall be notified at the time of such order
of his right to claim such a review.
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Section 26E. There shall be a reviewing division
of each judicial circuit for the review of sentences
imposed in criminal cases in any district or munici-
pal court in said circuit. The reviewing division in
each judicial circuit shall consist of five judges of
district or municipal courts in said circuit, who
shall be appointed by the chief justice of the su-
preme judicial court. The provisions of section
one hundred and eight of chapter two hundred and
thirty-one of the General Laws, so far as applicable,
shall apply as to term of office, presiding judge,
quorum, compensation and expenses of judges com-
posing said reviewing division.
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The justices to act in the reviewing division shall
be designated by the justices of the reviewing divi-
sion, or a majority of them, of the judicial circuit
in which the district court is situated as in the case
of the appellate division provided for by section
one hundred and ten C of chapter two hundred and
thirty-one, as amended.
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Section 26F. Whoever having been arraigned in
the municipal court of the city of Boston or in a
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district court prior to
,

or before a trial
justice at any time, or whoever, being a juvenile
proceeded against under chapter one hundred and
nineteen or sections fifty-seven to sixty of chapter
two hundred and eighteen, is convicted of a crime
before a district court or said municipal court or
trial justice may appeal to the superior court, and
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150 at the time of conviction shall be notified of his
151 right to take such appeal. The case shall be en-
-152 tered in the superior court on the return day next
153 after the appeal is taken, and the appellant shall be
154 committed to abide the sentence of said court until
155 he recognizes to the commonwealth, in such sum
156 and with such surety or sureties as the court or
157 trial justice requires, with condition to appear at
158 the superior court on said return day and at any
159 subsequent time to which the case may be continued,
160 if not previously surrendered and discharged, and
161 so from time to time until the final sentence, order
162 or decree of the court thereon, and to abide such
163 final sentence, order or decree, and not depart with-
-164 out leave, and in the meantime, to keep the peace
165 and be of good behavior. In any such case the
166 appellant may, in the discretion of the court or
167 trial justice, be held on his own recognizance. The
168 appellant shall not be required to advance any
169 fees upon claiming his appeal or in prosecuting the
170 same.

1 Section 2. Section thirty of chapter two hun-
-2 dred and eighteen of General Laws, Tercentenary
3 edition, is hereby amended by striking out in the
4 third, fourth and fifth lines the following words:
5 “And may so commit or bind over persons brought
6 before them who appear to be guilty of crimes
7 within their final jurisdiction,” so as to read as

8 follows: Section 30. They shall commit or bind
9 over for trial in superior court persons brought

10 before them who appear to be guilty of crimes not
11 within their final jurisdiction. In such cases the
12 clerk of the district court shall forthwith transmit
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13 to the clerk of the superior court a copy of the com-
-14 plaint and of the record, the original recognizances,
15 a list of the witnesses, a statement of the expenses
16 and the appearance of the attorney for the defend-
-17 ant, if any is entered, and the report of the depart-
-18 ment of mental diseases as to the mental condition
19 of the defendant, if such report has been filed under
20 the provisions of section one hundred A of chapter
21 one hundred and twenty-three, and no other papers
22 need be transmitted. If such a person is committed
23 for failure to recognize as ordered, the superior
24 court shall thereupon have jurisdiction of the case
25 against such person for the purpose of revising the
26 amount of bail theretofore fixed.
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