
HOUSE 876
By Mr. Tarr of Rockport (by request), petition of R. Chandler

Davis for amendment of the laws relating to acquisition of homesteads
and to make more effective the rights of homestead. Legal Affairs.

In the Year One Thousand Nine Hundred and Thirty-Five.

An Act amending Chapter One Hundred and Eighty-
eight of the General Laws relating to Homesteads.

1 Section 1. Section one of chapter one hundred
2 and eighty-eight of the General Laws, is hereby
3 amended by striking out the whole of said section and
4 substituting therefor the following:
5 Section 1. A householder who has a family, shall
6 be entitled to an estate of homestead to the extent
7 of fifteen hundred dollars in value, in the land and
8 buildings thereon owned and occupied by him as a
9 residence, and such estate shall be exempt from the

10 laws of conveyance, descent, and devise, and from
11 attachment, levy on execution, and sale for the pay-
-12 ment of his debts or legacies, except: -
13 1. Sale for taxes;

14 2. Attachment, levy, and sale in the following
15 cases:—
16 (a) For a debt contracted previous to the acquisi-
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17 tion of said estate of homestead, provided, however,
18 that action therefor is commenced within two years
19 from the date of such acquisition.

20 (b) For a debt contracted for the purchase thereof,
21 providing action is commenced therefor within two
22 years from the date of acquisition.
23 (c) For a debt contracted for labor or materials for
24 the construction, alteration, repair, or improvement
25 thereof, provided that action be commenced for the
26 recovery of such debt within two years from the date
27 of incurring such debt.
28 (d) For a debt contracted for necessities of life,
29 not exceeding two hundred dollars, furnished to the
30 owner of such estate, or to a member of his family
31 living with him, with his express or implied consent,
32 provided action be commenced for the recovery of
33 such debt within two years from the incurring thereof.
34 (e) Upon an execution issued from the probate
35 court to enforce its decree that a husband pay a cer-
-36 tain amount weekly or otherwise, to support his wife
37 or minor children.

1 Section 2. Section two of chapter one hundred
2 and eighty-eight is amended by striking out the whole
3 of said section and substituting therefor the follow-
-4 ing:
5 Section 2. Such estate shall be acquired by those
6 entitled thereto, unless the fact that it is not designed
7 to be held as such shall be set forth in the deed of
8 conveyance by which the property is acquired; or
9 after the title has been acquired, such design not to

10 hold such estate of homestead be declared by a writing
11 duly signed, sealed, acknowledged, and recorded in
12 the registry of deeds for the county or district in
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13 which the property is situated. No estate of home-
-14 stead shall be acquired in lands held jointly or in
15 common, unless said lands are owned by husband
16 and wife. Where a husband and wife own land either
17 as tenants in common, joint tenants, or tenants by
18 the entirety, the husband shall have an estate of home-
-19 stead in the whole of such lands. The acquisition of
20 a new estate of homestead shall defeat and discharge
21 any such previous estate.

1 Section 3. Chapter one hundred and eighty-eight
2 is further amended by adding after section nine thereof
3 the following new section:
4 Section 9A. A person who has acquired the title
5 to property in which another has an estate of home-
-6 stead, or a person having an estate of homestead in
7 property in which another has acquired the title to
8 such property, above such estate of homestead, or a
9 person who had acquired a title to property upon

10 execution sale for a claim from which the estate of
11 homestead is not exempt, may petition the probate
12 court for the county in which such land lies, for a
13 partition by sale of such property. The proceeds of
14 such partition sale shall be applied in the following
15 manner: The first fifteen hundred dollars arising
16 from such sale shall be paid to the owner of the
17 estate of homestead, or to creditors holding claims
18 from which said estate of homestead is not exempt,
19 provided that such creditors have attached the prop-

-20 erty before the commencement of such partition pro-
-21 ceedings, and the balance arising from such sale
22 shall be paid to those legally entitled to receive the
23 same. If, at the time of such partition, there are
24 attaching creditors, such creditors shall be made
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25 parties to such proceeding, and the amount of such
26 attachments for claims from which such homestead
27 estate is not exempt, shall be paid into the probate
28 court in lieu of said attachments, to await the final
29 determination of the suits out of which such attach-
-30 ments arose. A creditor holding an execution in such
31 actions, may petition the probate court for the pay-
-32 ment of such claims out of the monies so retained in
33 the probate court.


