
HOUSE 1037
By Mr. Leonard! of Boston, petition of Frederick W. Mansfield,

mayor of Boston, and others that an excise tax be imposed on certain
sales of tangible personal property so as to provide additional reve-
nue for the cities and towns of the Commonwealth. Taxation.

In the Year One Thousand Nine Hundred and Thirty-Five.

An Act providing for the Raising of Revenue by impos-
ing an Excise upon Certain Sales of Tangible Personal
Property and for the Distribution of Said Revenue to
the Cities and Towns of the Commonwealth so as to
enable Them to meet Certain Appropriations for Pub-
lic Welfare, Soldiers’ Relief and Maturing Debt.

1 Whereas, The deferred operation of this act would
2 tend to defeat its purpose, it is hereby declared to
3 be an emergency law, necessary for the immediate
4 preservation of the public convenience.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. The following words and phrases, as
2 used in this act, shall have the following meanings
3 unless the context otherwise requires:
4 (a) “Department”, the department of corporations
5 and taxation.
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6 (6) “Commissioner”, the commissioner of corpora-
7 tions and taxation.
8 (c) “Person”, shall include an individual, partner-
-9 ship, society, association, joint stock company, cor-

10 poration, and any combination of individuals, other
11 than the commonwealth, a city, town or other political
12 sub-division of the commonwealth, and shall include
13 fiduciaries, and the plural as well as the singular
14 number.
15 (d) “Receipts”, the total amount of the sale price
16 of tangible personal property sold at retail in the
17 commonwealth, valued in money whether received
18 in money or otherwise, including all receipts, cash,
19 credits on account of or for property of any kind or
20 nature, or otherwise, allowed by the seller to the pur-
-21 chaser, without any deduction therefrom on account
22 of the cost of the property sold, the cost of the ma-
-23 terial used, labor or service cost, interest or discount
24 paid, or any other expense whatsoever, from the sale
25 of tangible personal property at retail in the com-
26 monwealth.
27 (e) “Sale”, any transfer, exchange or bargain
28 conditional or otherwise, in any manner or by any
29 means whatsoever for a consideration.
30 (/ ) “Tangible personal property”, corporeal per-
31 sonal property included within the meaning of the
32 words “produce, goods, wares, or merchandise” as

33 appearing in chapter one, section one, article four of
34 the constitution, except water delivered through
35 mains and pipes, drugs and medicines sold on pre-

36 scription, patent medicines, newspapers, periodicals
37 published to be sold at retail at a price not in excess
38 of five cents per copy, food and food products for
39 human consumption hereinafter in schedule A speci-
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40 lied other than such food and food products sold in
41 restaurants where entertainment is included under a
42 minimum or cover charge, and gasoline and other
43 motor vehicle fuel upon which a tax is imposed pur-
-44 suant to chapter sixty-four A of the General Laws,
45 as appearing in the Tercentenary edition thereof, and
46 alcoholic beverages with respect to which a tax is
47 imposed pursuant to the provisions of chapter one
48 hundred and thirty-eight of said General Laws.

49 Schedule A.
50 Grain and grain products;
51 Milk and milk products;
52 Meat and meat products;
53 Fish and fish products;
54 Eggs and egg products;
55 Vegetables and vegetable product
56 Fruits, spices and salt;
57 Sugar and sugar products, other than candy and
58 confectionery;
59 Coffee and coffee substitutes; tea; cocoa and cocoa
60 products, other than candy and confectionery.
61 The foregoing shall not include soft drinks nor
62 sodas and beverages such as are ordinarily dispensed
63 at bars and soda fountains or in connection therewith,
64 other than coffee, tea and cocoa.
65 (g) “Retail sale” or “Sale at retail”, a sale to a
66 consumer or to any person for any purpose other
67 than for resale in the form of tangible personal
68 property.

1 Section 2. From and after the effective date
2 of this act, and during the period ending with the
3 day of in the year nineteen
4 hundred and forty, it shall be unlawful for any per-
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5 son to engage, or continue, in the business of selling
6 tangible personal property at retail within the com-
-7 monwealth, unless a permit or permits shall have
8 been issued to him as herein prescribed. Every per-
-9 son desiring to engage, or continue, in such business

10 within the commonwealth, shall file with the commis-
-11 sioner an application for a permit. Every application
12 for such a permit shall be made upon a form which
13 shall be prescribed and furnished by the commissioner,
14 and shall set forth the name under which the appli-
-15 cant transacts or intends to transact business, his
16 residence, the location of his place or places of busi-
-17 ness, if any, and such other information as the com-
-18 missioner may require.
19 At the time of making such application, the appli-

-20 cant shall pay to the commissioner a fee of one dollar
21 for each permit required by the applicant. A sepa-
-22 rate permit shall be required for each place of busi-
-23 ness. Unless otherwise specified in his application,
24 the place of business of a hawker or pedler shall, for
25 the purposes of this act, be deemed to be at the place
26 of his residence.
27 Upon the payment of the permit fee or fees herein
28 required, the commissioner shall grant and issue to
29 such applicant a permit for each place of business
30 within the commonwealth. A permit shall not be
31 assignable and shall be valid only for the person in
32 whose name it is issued and for the transaction of
33 business at the place, if any, designated therein. The
34 permit shall at all times be conspicuously displayed
35 at the place for which issued, except that such per-
-36 mit issued to a hawker or pedler engaged in the busi-
-37 ness of selling tangible personal property at retail in
38 the commonwealth shall be displayed in such man-
-39 ner as the commissioner shall prescribe.
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1 Section 3. An excise is hereby imposed upon sales
2 of tangible personal property at retail, in the com-
-3 monwealth, made from and after the effective date of
4 this act and during the period ending with the
5 day of , in the year nineteen
6 hundred and forty, at the rate of two per cent of the
7 receipts from such sales. Every person selling tangi-
-8 ble personal property at retail in the commonwealth,
9 who is also engaged in making other sales or engaged

10 in some other business or occupation, shall keep
11 separate records showing the receipts from the sale at
12 retail of tangible personal property in the common-
-13 wealth. In the event of such person failing to keep
14 such separate records, there shall be imposed upon
15 him an excise based upon the entire receipts of his
16 sales and of his other businesses and occupations.
17 For the purpose of the proper administration of this
18 act and to prevent evasion of the tax hereby imposed
19 it shall be presumed that all receipts of the vendor
20 are from sales subject to the tax until the contrary is
21 established and the burden of proving that a sale of
22 tangible personal property is not taxable under the
23 provisions of this act shall be upon the person who
24 made it.
25 In any case where tangible personal property is
26 sold at retail under a contract made prior to the
27 effective date of this act, which specifies and fixes the
28 sale price and such sale is consummated after the
29 effective date of this act, the vendor may add the
30 tax imposed by this act to the sale price and collect it
31 from the purchaser. No person engaged in the busi-
-32 ness of selling tangible personal property at retail
33 shall advertise or hold out to the public in any manner,
34 directly or indirectly, that the tax imposed by this
35 act is not considered as an element in the price to
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36 the consumer. The commissioner may provide by
37 regulation that sales on the instalment plan under
38 conditional contracts of sale may be reported as of
39 the date when the payments become due, in which
40 event such sales shall become subject to the tax at
41 such times to the extent of the sums then received
42 and not at the time the contract of sale was entered
43 into. The commissioner shall provide by regulation
44 for the exclusion from receipts of amounts represent-
-45 ing sales where the contract of sale has been canceled
46 or the goods returned or, in case the tax has been
47 paid upon such receipts, for a credit of the amount of
48 the tax against future tax liability of the seller.

1 Section 4. If a person has receipts of less than
2 one hundred and twenty-five dollars for any period
3 for which a return is required to be made, sales by
4 him shall be exempt from the tax imposed by this
5 act. If a person has receipts of more than one hun-
-6 dred and twenty-five dollars but less than two hun-
-7 dred and fifty dollars for any period for which a return
8 is required to be made, he shall pay a tax in the
9 amount of two dollars and fifty cents. If a person

10 has receipts exceeding two hundred and fifty dollars
11 for any period for which a return is required to be
12 made, no portion thereof shall be exempt from the
13 tax imposed by this act.

1 Section 5. On or before the fifteenth day of
9 ninptppn VmnrlrpH n.nrl thirtv-five and onnineteen hundred and thirty-five and on
3 or before the fifteenth day of each calendar month
4 thereafter, to and including the fifteenth day of
5 in the year nineteen hundred and forty,
6 every person selling tangible personal property at
7 retail in the commonwealth shall make a return to



1935.] HOUSE No. 1037. 7

8 the commissioner of his receipts during the preceding
9 calendar month, such return shall be under oath or

10 accompanied by a written declaration that it is made
11 under the penalties of perjury, shall be made in such
12 form as shall be prescribed by the commissioner, and
13 shall contain such further information as he may
14 deem necessary for the proper administration of this
15 act. Unless demanded by the commissioner, no per-
-16 son need file a return if his receipts for any monthly
17 period do not exceed one hundred and twenty-five
18 dollars.

1 Section 6. The tax imposed by this act upon
2 sales of tangible personal property made during any
3 calendar month after the effective date of this act,
4 shall be due and payable on the fifteenth day of the
5 month following the period for which a return is
6 required to be filed without regard to whether the
7 return is filed or whether the return which is filed
8 shows correctly the amount of tax due. However,
9 any person required to file a return may, with the

10 filing of his return within the time provided in section
11 five, pay to the commissioner the tax due from such
12 person. The commissioner shall have for the collec-
-13 tion of this tax all the remedies which are provided in
14 chapter sixty-two of said General Laws for the col-
-15 lection of income taxes.

1 Section 7. If a return required by this act is not
2 filed, or if a return when filed is incorrect or insuffi-
-3 cient and the maker fails to file a corrected or suffi-
-4 cient return within five days after the same is required
5 by notice from the commissioner, the commissioner
6 shall determine the amount of tax due from such
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7 information as he may be able to obtain and shall
8 give notice of such determination to the person liable
9 for the tax. Such determination shall finally and

10 irrevocably fix the tax for the period for which the
11 return was required to be filed, unless the commis-
-12 sioner, upon application to him by such person, for a
13 hearing thereon made within ten days after the date
14 of the mailing of the notice thereof, shall, prior to or
15 after such hearing, reduce the tax, whereupon the
16 commissioner shall give notice to such person of his
17 determination thereon and of the amount of tax due.
IS If the person liable for the tax is aggrieved by the
19 determination of the commissioner, he may pay such
20 tax as he admits to be due, if any, and within ten days
21 after the date of the mailing of the notice of the com-
-22 missioner’s determination, appeal therefrom by filing
23 a complaint in the superior court for the county
24 wherein the appellant resides or has his principal
25 place of business, which complaint shall set forth with
26 reasonable certainty the grounds upon which the
27 appellant bases his complaint that the decision of the
28 commissioner is illegal or erroneous. Such complaint
29 shall be heard and determined as other court causes by
30 the court sitting without a jury. If, on hearing, the
31 court finds that the commissioner’s decision is neither
32 illegal nor erroneous the complaint shall be dismissed
33 and the commissioner’s decision shall finally and
34 irrevocably fix the tax. If, on hearing, the court
35 finds that the commissioner’s decision is either illegal
36 or erroneous but that a tax was due it shall enter an
37 order fixing the amount of tax remaining unpaid, if
38 any, at the time of the filing of the complaint. If the
39 order of the court is that a tax was due from the
40 appellant, and the appellant did not prior to filing
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41 such complaint pay the same to the commissioner,
42 such appellant shall forthwith pay the tax or such
43 portion thereof as remained unpaid at the time of the
44 filing of the complaint, as determined by the order of
45 the court, together with the penalty and interest as
46 herein provided.

1 Section 8. Any person who fails to file a return
2 as required by this act shall be subject to a penalty
3 of twenty-five per cent of the amount of tax due, and
4 any person who files an incorrect or insufficient re-
-5 turn or who fails to pay any tax or any portion thereof
6 as required by this act shall be subject to a penalty
7 of five per cent of the amount of tax due and unpaid
8 and in either such event such person shall pay in
9 addition thereto one per cent of such tax for each

10 month or fraction of a month of delay; but the com-
il missioner, if satisfied that any failure to make a re-
-12 turn or a correct and sufficient return or to pay any
13 tax when and as herein required was excusable, may
14 remit all or any part of such penalty. Such penalty
15 shall be paid to the commissioner and disposed of in
16 the same manner as other receipts under this act.
17 Unpaid penalties and interest may be enforced in the
18 same manner as the tax imposed by this act.
19 Any person and any officer of a corporation filing
20 or causing to be filed any return, certificate, affidavit
21 or statement required or authorized by this act which
22 is wilfully false shall be punished as provided in sec-

-23 tion fifty-six of said chapter sixty-two. A certificate
24 of the commissioner to the effect that a tax has not
25 been paid, that a return has not been filed or that in-
-26 formation has not been supplied pursuant to the pro-
-27 visions of this act shall be prima facie evidence thereof.
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28 Any person violating any provision of this act for
29 which no penalty is otherwise provided shall be pun-
-30 ished by a fine of not more than five hundred dollars.

1 Section 9. Any notice authorized or required
2 under the provisions of this act may be given by
3 mailing the same to the person for whom it is in-
-4 tended in a postpaid envelope addressed to such
5 person at the address given in the last return filed
6 by him pursuant to the provisions of this act or if
7 no return has been filed then to such address as may
8 be obtainable by the commissioner. The mailing of
9 such notice shall be presumptive evidence of the re-

-10 ceipt of the same by the person to whom addressed.
11 Any period of time which is determined according
12 to the provisions of this act by the giving of notice
13 shall commence to run from the date of mailing of
14 such notice.

1 Section 10. If within two months from the pay-
-2 ment under protest of any tax, penalty or interest,
3 the person who paid the same shall make application
4 to the commissioner for a refund thereof, and the
5 commissioner, or the superior court upon appeal from
6 the determination of the commissioner, shall deter-
-7 mine that such tax, penalty or interest, or any por-
-8 tion thereof, was erroneously or illegally collected,
9 then the amount so determined to have been errone-

-10 ously or illegally collected shall be credited without
11 interest against any tax due under this act from the
12 person who made such payment, and if such tax
13 shall not then be due from such person, then said
14 amount shall be refunded, without interest, to such
15 person by the state treasurer out of funds collected
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16 under this act. However, no refund shall be made
17 of a tax, or interest thereon or of a penalty, paid
18 after a determination of the commissioner made pur-
-19 suant to the provisions of section seven.
20 An application for refund made as herein provided
21 shall be deemed an application for a refund of any
22 tax, penalty or interest paid under protest, by the
23 applicant, and the commissioner may receive evi-
-24 dence with respect thereto. After making his deter-
-25 mination the commissioner shall give notice thereof
26 to the applicant who shall be entitled to appeal
27 therefrom to the superior court, provided such ap-
-28 peal is made within twenty days after the date of
29 the mailing of such notice. Such appeal shall be
30 taken by filing a complaint in the superior court for
31 the county wherein the appellant resides or has his
32 principal place of business, which complaint shall set
33 forth with reasonable certainty the grounds upon
34 which the appellant bases his complaint, which com-
-35 plaint shall be heard and determined as other court
36 causes by the court sitting without a jury. If, on
37 hearing, the court finds that the tax, penalty or in-
-38 terest or any part thereof paid by the appellant was
39 erroneously or illegally collected from him, it shall
40 enter an order directing the commissioner to credit
41 the appellant with or to refund to the appellant the
42 amount so found to have been erroneously or illegally
43 assessed, in accordance with the provisions of this
44 section.

1 Section 11. Every person selling tangible personal
2 property at retail in the commonwealth shall keep
3 such records of receipts, and in such form, as the
4 commissioner may by regulation require. Such
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5 records shall be preserved for a period of three years,
6 unless the commissioner, in writing, authorizes their
7 destruction or disposal at an earlier date.

1 Section 12. For the purpose of ascertaining the
2 correctness or sufficiency of any return, or for the
3 purpose of determining the amount of tax due from
4 any person selling tangible personal property at retail
5 in the commonwealth, the commissioner or any
6 officer or employee of the department designated, in
7 writing, by the commissioner, may hold investiga-
-8 tions and hearings and may examine any books,
9 papers, records or memoranda and may require the

10 attendance of such person or any officer or employee
11 of such person, or of any person having knowledge of
12 such sales, and may take testimony and require proof
13 for his information. In the conduct of any investiga-
-14 tion or hearing, neither the commissioner nor any
15 officer or employee of the department shall be bound
16 by the technical rules of evidence and no informality
17 in any proceeding, or in the manner of taking testi-
-18 mony, shall invalidate any order, determination or
19 decision of the commissioner. The commissioner or
20 any officer or employee of the department shall have
21 power to administer oaths to or take the affirmation
22 of such persons.

1 Section 13. Except in accordance with proper
2 judicial order or as otherwise provided by law, it
3 shall be unlawful for the commissioner or any officer
4 or employee of the department to make known any
5 information relating to the business of a taxpayer
6 contained in any return required under this act. The
7 officers charged with the custody of such returns shall
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8 not be required to produce any of them or evidence of
9 anything contained in them in any action or proceed-

-10 ing in any court, except on behalf of the common-
-11 wealth or the commissioner in an action or proceeding
12 under the provisions of this act when the returns or
13 facts shown thereby are directly involved in such
14 action or proceeding, in either of which events the
15 court may require the production of and may admit
16 in evidence, so much of such returns or of the facts
17 shown thereby as are pertinent to the motion or
18 proceeding and no more.

1 Section 14. The commissioner may from time to
2 time make such reasonable rules and regulations, not
3 contrary to this act, as he deems necessary to carry
4 out its provisions.

1 Section 15. The tax hereby imposed upon sales
2 of tangible personal property at retail in the common-
-3 wealth shall be in addition to all other license fees
4 and taxes levied or imposed by law.

1 Section 16. The supreme judicial court shall have
2 jurisdiction in equity, upon a complaint filed therein
3 against the commissioner, to restrain the collection
4 upon any sale exempted by the constitution and laws
5 of the United States, of the tax imposed by this act.

1 Section 17. In addition to the penalties herein
2 provided for violation of the provisions of this act,
3 any person selling tangible personal property at re-

-4 tail in the commonwealth who refuses to permit the
5 examination of his records by the commissioner or

6 any officer or employee of the department authorized
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7 in writing by the commissioner to make such exami-
-8 nation, or who does not comply with the rules and
9 regulations prescribed by the commissioner pursuant

10 to this act, or who violates any of the provisions of
11 this act may be restrained by injunction from selling
12 tangible personal property at retail in the common-
-13 wealth until such time as he permits such examina-
-14 tion to be made and complies with such rules and
15 regulations and the provisions of this act. A bill for
16 such injunction may be filed by the commissioner in
17 the superior court in the name of the commonwealth.

1 Section 18. All moneys received by the commis-
-2 sioner under the provisions of this act shall be paid
3 into the treasury of the commonwealth in accordance
4 with the provisions of section twenty-seven of chap-
-5 ter thirty of said General Laws.

1 Section 19. The state treasurer shall annually on
2 or before in each of the years nineteen
3 hundred and thirty-five, nineteen hundred and thirty-
-4 six, nineteen hundred and thirty-seven, nineteen hun-
-5 dred and thirty-eight, nineteen hundred and thirty-
-6 nine, and nineteen hundred and forty, distribute to
7 the several cities and towns, in proportion to the
8 amounts of the state tax imposed upon such cities
9 and towns in the year preceding such annual distri-

-10 bution, the amounts of taxes theretofore collected
11 under the provisions of this act, after deducting a

12 sum determined by the commissioner to be sufficient
13 to reimburse the commonwealth for the expense in-
-14 curred in the collection and distribution of said taxes,
15 and for such of said taxes as shall have been refunded
16 pursuant to the provisions of this act, together with
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17 any costs paid on account of refunds, which shall be
18 retained by the commonwealth. Annually on or be-
-19 fore May first in each of said years the commissioner
20 shall, upon the basis of the information in his pos-
-21 session, estimate the amount each city and town is
22 to receive under this act and notify the assessors of
23 such city or town thereof. The amounts estimated
24 by the commissioner shall be included by the asses-
-25 sors in determining the rate of taxation to be levied
26 upon taxable property for the year as an estimated
27 receipt, and said amount shall be deducted from the
28 amount required to be raised for such year by taxa-
-29 tion to meet appropriations made for public welfare,
30 soldiers’ benefits and maturing debts, in that order.

1 Section 20. If any clause, section, paragraph or
2 sub-division of this act shall be declared unconstitu-
-3 tional, the validity of its remaining provisions shall
4 not be affected thereby.

1 Section 21. This act shall take effect February
2 first, nineteen hundred and thirty-five.
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