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By Mr. Cleary of Auburn, petition of Ignatius B. Cleary relative to
the establishment and operation by municipalities of gas and electric
plants. Power and Light

In the- Year One Thousand Nine Hundred and Thirty-Five.

An Act relative to the Establishment and Operation of
Municipal Gas and Electric Plants.

1 Chapter one hundred and sixty-four of the Gen
2 eral Laws, Tercentenary edition, is hereby amended

3 by striking out each of sections thirty-four, thirty-
-4 five, thirty-six, thirty-eight, forty, forty-one, forty-
-5 two and forty-three and inserting respectively in
6 the place thereof the following;
7 Section 34- Any city or town may, in accordance
8 with the provisions of this chapter, acquire and
9 establish by purchase, lease, construction, and in

10 other feasible manner, and may own, operate, main-
-11 tain, enlarge, extend, and otherwise improve, one or
12 more plants for the manufacture or distribution, or
13 both, of gas or electricity, for the use of the munici-

-14 pality, or for the use of its inhabitants, or both.
15 Any such plant may include any suitable lands,

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:
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structures, machinery, equipment, apparatus, and
facilities, either within or adjacent to the limits of
said municipality, which the municipality find and
determine to be necessary or useful for or in con-
nection with the manufacture, distribution, furnish-
ing, sale, or use of gas or electricity for said pur-
poses, and may be acquired, established, constructed,
operated, and maintained as part of, or in conjunc-
tion with, any water-works or other public service
utility now or hereafter acquired, established, owned,
or operated by the municipality.
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Section 35. No city which has not theretofore
engaged in the distribution or furnishing of gas or
electricity to or for the use of its inhabitants shall
acquire a new plant for such purpose until author-
ized by a two thirds vote of its city council, or of a
majority of the commissioners if the city govern-
ment consists of a commission, and the ratification
of such vote by a majority of the qualified voters
voting thereon at an annual city election or a special
city election duly called for the purpose. Notice of
such vote and of the intent to submit the same for
ratification at such election shall be given by publi-
cation in a newspaper of general circulation in such
city at least twenty days prior to the date of such
election. If such vote is not ratified at such election,
no further election shall be held upon such vote
within six months thereafter.
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Section 36. No town which has not theretofore
engaged in the manufacture or distribution of gas
or electricity to or for the use of its inhabitants shall
acquire a new plant for such purpose until author-
ized by the vote of a majority of those voting thereon,
taken by ballot, with the use of the voting lists, at a
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town meeting duly called for such purpose, notice of
the proposition so to be voted upon having been
given either by publication in a newspaper of gen-
eral circulation in such town at least twenty days
prior to the date of such town meeting or by such
manner of notice as is authorized or required with
respect to the submission of propositions relative to
the incurrence of debt or similar propositions at
meetings of such town. If the vote on such proposi-
tion is unfavorable, no further vote shall be taken
thereon within six months thereafter.
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Section 38. If a city or town which is authorized
to acquire or establish, or which owns or operates a
municipal plant, votes to purchase, lease, or other-
wise acquire the whole or any part of the property of
any gas company, electric company, other corpora-
tion, or person engaged in the manufacture, distribu-
tion, or sale of gas or electricity within or adjacent
to the limits of such city or town, or votes substan-
tially to reconstruct, extend, or enlarge such plant,
or to issue bonds, notes, certificates, or other securi-
ties for the purpose, or to regulate the management
or conduct thereof, or to adopt ordinances or by-
laws relative thereto, the city or town clerk shall,
within ten days subsequent to such vote, transmit
to the department a certified copy of such vote or of
so much of the record thereof as may show the
action taken; but failure of such officer so to do
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shall not affect the validity of, or the authority
granted by, such vote.
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Section 40. Any city or town which is authorized,
according to the provisions of this chapter, to ac-
quire, establish, own, operate, maintain, enlarge,
extend, or otherwise improve a municipal gas or
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electric plant may incur debt therefor as provided
in section eight of chapter forty-four, or may create
or incur non-liability obligations as provided in
section forty-one of this chapter.
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Section J+l. A city or town, being authorized to

purchase, lease, construct, or otherwise acquire a
municipal plant, or to reconstruct, alter, extend, or
otherwise improve the same, may provide the means
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therefor by the creation, issuance, or incurrence of
non-liability obligations as provided in this section.
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Such non-liability obligations may be created,
issued, or incurred outside the limitations with
respect to obligations or indebtedness otherwise im-
posed by general laws or by any special act; pro-
vided, that no obligation or liability be thereby
imposed upon the city or town to pay the same
from any funds or moneys of the municipality other
than the revenues derived from the operation of the
municipal plant for or in connection with which
issued or incurred or to levy a tax to provide means
for the payment of the same.
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Subject to the provisions of this section, the city

or town may make and enter into contracts, may
issue utility revenue bonds, utility revenue notes, or
utility revenue certificates, and may secure the
payment of the same by mortgage, pledge, or assign-
ment of the properties comprising said municipal
plant and the net revenues or earnings derived from
the operation thereof, either by provision therefor
either in such contracts, bonds, notes, or certificates,
or in a separate mortgage, deed of trust, or other
suitable form of indenture made and executed for
the purpose of securing the payment thereof. A
statement of reference to the limited nature of the

105
106
107
108
109
110
11l
112
113
114
115
116
117



No. 1732.HOUSE -1935. O

obligation of any such contract, bond, note, or
certificate, in conformity with the limitations thereof
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and sufficient to apprise all persons who may become
obligees, holders, or owners thereof that the obliga-
tion thereof is not of general but is of limited nature
and putting such obligees, holders, or owners upon

notice, shall be made plainly to appear in or upon
each contract or instrument evidencing such obliga-
tion as well as in the separate instrument or inden-
ture, if any, made or given to secure the payment
of the same.
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Any such contract, bond, note, or certificate, or
instrument securing the payment of the same, may
contain any covenants, provisions, and conditions
not in conflict with the provisions of this section as
may be agreed upon for the protection of the security
of the parties interested, and, accordingly, may
include provisions that the purchaser at sale on fore-
closure shall have the right and privilege of operat-
ing, maintaining, improving, enlarging, and extend-
ing such property within such city or town for the
manufacture, distribution, and sale of gas and elec-
tricity therein for a period not exceeding twenty
years. It may be provided, for the security of the
obligee or obligees, holder or holders, owner or
owners, of any such non-liability obligations that if
default should occur in the payment of the principal
thereof or interest thereon, any number or propor-
tion of such obligees or holders or their representa-
tives, as may be therein provided, may institute an
action in any court of competent jurisdiction for the
appointment of a receiver to operate said municipal
plant until all obligations thereof have been fully
paid, or for the foreclosure and sale thereunder of
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152 the properties under the lien thereof in the manner
as provided for foreclosure and sale under mortgages
of real property.
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No such non-liability obligation, as authorized by
this section, shall be created, issued, or incurred for
or in respect of an addition to or an improvement of
a municipal plant in such manner as to mortgage,
pledge, or otherwise hypothecate any property of
the city or town acquired otherwise than by means
of the obligation or obligations thereby secured
unless the vote of the city or town government
authorizing the creation, issuance, or incurrence of
the same shall have been published in a newspaper
of general circulation in the city or town for a period
of not less than thirty days. If, during such period
of thirty days a petition signed by not less than,fif-
teen per centum of the qualified voters or taxpayers
of the city shall be filed requesting the submission
of such vote to an election, such obligations shall
not be created, issued, or incurred unless and until
the such vote shall have been submitted to an elec-
tion and received the approval of a majority of the
qualified voters of such city or town voting thereon
at such election.
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Every city or town creating, issuing, or incurring
non-liability obligations under the provisions of this
section shall fix and establish just and reasonable
rates which shall be sufficient to provide for the
payment of the principal of and interest on such
obligations, or installments thereof, as same may
mature and become payable and to provide a sinking
fund for the payment thereof at maturity. For such
purpose, such city or town may fix and establish
minimum rates for the product or service of such
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municipal plant and may covenant to maintain the
same until such obligations have been fully paid and
discharged or a sinking fund sufficient for the pur-
pose shall have been inviolably and securely estab-
lished. The city or town shall charge and collect,
at the rates established as aforesaid, for all product
or service of said municipal plant furnished to or
used or consumed by every user or consumer thereof,
whether by the city or town, or any department
thereof, for municipal or public purpose or otherwise;
and all revenues derived from the operation of said
municipal plant shall be segregated and set apart
and used and applied solely in accordance with the
provisions of this section.
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So long as any non-liability obligations created,
issued, or incurred under the provisions of this sec-
tion shall remain outstanding and unpaid or until a
sinking fund sufficient for the purpose shall have
been provided as hereinbefore set forth, all gross
receipts or revenues received in or derived from the
operation of such municipal plant shall, notwith-
standing the provisions of section fifty-seven of this
chapter, be deemed appropriated, first, to the pay-
ment of the reasonable costs and expenses incurred
for the operation and maintenance of such municipal
plant, secondly, for the payment of such non-lia-
bility obligations and provisions for a sinking fund
as aforesaid, and thirdly, for a reasonable reserve for
depreciation of the properties comprising the such
municipal plant. Any surplus moneys in excess of
that required for the foregoing purposes may be
used and employed according to the provisions of
said section fifty-seven.
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chapter conferred, a city or town may, but shall not
be required to, acquire the whole or any part of the
property of a gas company, electric company, other
corporation, or person manufacturing, distributing,
or selling gas or electricity within or adjacent to the
limits of the city or town when such property is
deemed by the city or town government to be neces-
sary or useful for or in connection with an existing
or proposed municipal gas or electric plant of such
city or town; provided, that if such acquisition
involve property outside the limits of such city or
town or all or a substantial part of the property of
such gas company, electric company, corporation,
or person within such city or town, such acquisition
shall not be consummated unless and until author-
ized or approved by a vote taken in the manner
provided in sections thirty-five and thirty-six.
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Section Js. Subject to the provisions of section
forty-two, a city or town desiring to acquire the
whole or any part of the property of a gas company,
electric company, other corporation, or person manu-
facturing, distributing, or selling gas or electricity
within or adjacent to the limits of such city or town,
may purchase the same by agreement with the owners
thereof; or, if such owner fail or refuse promptly to
agree with the city or town government as to the
property so to be purchased, or as to the terms and
conditions with respect thereto, such city or town
may proceed in the following manner, subject at all
times to the provisions of section forty-two.
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The city or town shall determine the property
deemed necessary or useful for or in connection with
the municipal plant or the operation thereof and the
terms and conditions upon which same should be
acquired, and shall make demand in writing upon
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the owner or respective owners of such property for
the sale thereof to the city or town upon such terms
and conditions.
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If, within thirty days, such owner file his or its
written acceptance of the terms and conditions of
purchase, such demand and acceptance, in so far as
the provisions of purchase be therein stated, shall
become a contract of purchase between the parties.
Should such owner transmit a counter offer or fail
or refuse to file such acceptance within such period
of thirty days, either party may certify the matter
to the department for determination, such certifica-
tion to be in such form as the department may at
the time, or otherwise, accept, designate, or prescribe.
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The department shall thereupon determine the
property or portion thereof which should reasonably
be included in such acquisition, the fair and reason-
able value of the same as the price which should be
paid therefor, and the terms and conditions, within
the powers of such city or town, upon which purchase
should be made. In determining such fair and
reasonable value, the department shall take into
account the cost of such property, a reasonable al-
lowance for depreciation and obsolescence, and any
other element which might enter into the determina-
tion of such fair and reasonable value, including the
loss, if any, which would be suffered by such owner
by reason of severance from other property of such
owner employed in the same enterprise, but bared
and exclusive of any and all elements in the nature
of earning capacity, good will, exclusive privileges
in public ways, and other extrinsic elements. The
department, having made its determination, shall
transmit certified copies of its findings to the city
or town and to such owner or owners, accompanied
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290 by a statement of the expenses and charges of the
department incurred with respect thereto, all of
which shall be forthwith paid to the department by
the party certifying the matter thereto, except that
such expenses or charges as may have been occa-
sioned by the obstruction of either party to the
making of proper determination by the department
shall be forthwith paid by the party so at fault.
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such determination, the provisions, terms, and con-
ditions thereof shall, subject to the powers granted
to such city or town and subject to such ratification
or approval as may be required by section forty-two,
become a contract or contracts of purchase between
such city or town and the owner or respective
owners of such property.
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Notwithstanding any certification to the depart-
ment as aforesaid, the city or town may, neverthe-
less, proceed at any time for the acquisition of such
property by the institution of proceedings in the
manner otherwise provided by law for the taking of
property for public use, subject to the provisions of
the constitution of the United States and of the
constitution of the commonwealth governing the
taking of private property for public use. Upon
notice that the city or town has signified its inten-
tion of proceeding in the manner as last aforesaid,
the department shall withhold further action or the
incurrence of further charges or expenses in connec-
tion with a determination relative to the property
involved in such proceedings unless either party
shall request the continuance thereof and agree to
bear the costs and charges of the department there-
for.
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