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Department of the Attorney General.

Hon. Albert F. Bigelow, Chairman, House Committee on Ways and
Means.

Dear Sir : I am inreceipt of the following communi-
cation from your committee:

“The House Committee on Ways and Means requests your opinion
in writing as to whether or not House, No. 1158, entitled ‘An Act
providing for the reinstatement of Charles T. Beaupre as Captain and
Executive Officer of the State Police,’ a copy of which is enclosed,
would, if enacted into law, violate Article 30 of Part I of the Consti-
tution of the Commonwealth, or any other provision of said Con-
stitution.”

I am advised that Charles T. Beaupre resigned his
position as a member of the State Police, which resig-
nation by its terms was also of necessity a resignation
of the particular offices of captain and executive officer
which he held while such a member. lam also advised
that the vacancy caused by his resignation in said offices
was filled by appointment by the Commissioner of the
present incumbent.

The act under consideration provides that

Cf)e Commontoealtf) of

“Section 1. The commissioner of public safety is hereby author-
ized and directed to reinstate Charles T. Beaupre of Watertown as
captain and executive officer of the state police.”
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Under existing law (G. L. (Ter. Ed.), c. 22, § 6) the
power to appoint a captain and executive officer of the
State Police has been conferred upon the Commissioner
of Public Safety. The exercise of such authority by the
Commissioner is essentially an executive or adminis-
trative act and the selection of an appointee is within
the exclusive jurisdiction of the appointing power.
Murphy v. Webster, 131 Mass. 482; Bailen v. Assessors
of Chelsea, 241 Mass. 411.

The court can, in appropriate instances, compel the
exercise of discretion by an executive official who has
refused to act, but the court is without jurisdiction to
require him to deal with any matters in any specific
manner. The right to select subordinate officers is in-
herent in the office and neither the court nor the Legisla-
ture has the right to substitute its judgment for that of
the person charged with the duty of designating the
person he believes should be given a public office. He
shares this power with no other official, board or tri-
bunal. That power is incidental to the office as long as
no other provision is made therefor. Under such cir-
cumstances, neither the court nor the Legislature has
the right to compel him to select a particular individual.
French v. Jones, 191 Mass. 522; McLean v. Mayor of
Holyoke, 216 Mass. 62; Jaffarian v. Mayor of Somerville,
275 Mass. 264.

The office of Commissioner of Public Safety is not a
constitutional office and the Legislature is free to change
its tenure, modify its duties or obligations, fix a different
mode of appointment or removal, determine its salary,
or even abolish the office. Taft v. Adams, 3 Gray, 126;
Attorney General v. Tufts, 239 Mass. 458, 480. This
principle, however, does not meet the present case.
The instant section makes no change whatever in respect
to the powers and duties of the Commissioner. All the
essentials inherent in his office as fixed by the Legislature
still remain. The section directs the official to appoint
a particular individual to a specific office which is under
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the immediate charge and supervision of the appointing
power. The Legislature does not attempt to make the
appointment, but seeks to order the exercise of this
executive function by the appointing official in a specific
manner. This is beyond constitutional bounds. In
passing upon the power of the Legislature to give prefer-
ences to veterans or other persons in filling public offices,
it was said:

“Public offices are created for the purpose of effecting the ends for
which government has been instituted, which are the common good,
and not the profit, honor, or private interest of any one man, family,
or class of men. In our form of government it is fundamental that
public offices are a public trust, and that the persons to be appointed
should be selected solely with a view to the public welfare. In offices
which are created by the Legislature, where the method of appoint-
ment is not prescribed by the Constitution, the Legislature, if no limi-
tation is put upon its power by the Constitution, can take upon itself
the responsibility of selecting the persons to be appointed, or can
confer the power of appointment upon public officers or boards, or
upon the inhabitants of cities, towns, or districts; but we think that
it is inconsistent with the nature of our government, and particularly
with articles 6 and 7 of our Declaration of Rights, that the appointing
power should be compelled by legislation to appoint to public offices
persons of a certain class in preference to all others, without the exer-
cise on its part of any discretion, and without the favorable judgment
of some legally constituted officer or board designated by law to in-
quire and determine whether the persons to be appointed are actually
qualified to perform the duties which pertain to the offices.”

The court was further of the opinion that the statutes
relative to attempting to grant such preferences in “so
far as they purport absolutely to give to veterans particu-
lar and exclusive privileges distinct from those of the
community in obtaining public office, cannot be upheld
as enactments within the constitutional power of the
General Court.” Brown v. Russell, 166 Mass. 14, 25,
26, 27; Phillips v. Metropolitan Park Commission, 215
Mass. 502.

If a statute granting absolute, particular and exclusive
privileges to a class is to be struck down as ineffective,
then it is apparent that a statute requiring the exercise
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of an executive power within the sole jurisdiction of an
appointing power to be exercised in favor of a single in-
dividual and in a specific manner should likewise be
declared to be void. Such a statute would be special
legislation and contrary to the provisions of our Con-
stitution. Holden v. James, Adm., 11 Mass. 396, 405, 406.

The section in question establishes no rule of universal
application. Its operation is confined entirely to a single
office in favor of a single person. Clearly, it is beyond
the power of the Legislature to pass such a measure.
Simonds v. Simonds, 103 Mass. 572.

We can only interpret the act and ascertain the legis-
lative intent from a consideration of its title, the ordi-
nary and natural significance of the words employed,
the apparent aim to be accomplished, and the situation
to be remedied. We are, however, mindful that the court
is reluctant to construe a statute as unconstitutional.
Barrenness of accomplishment should never be attrib-
uted to the legislative branch of government. Our
Supreme Judicial Court has frequently decided that a
statute apparently mandatory in form should be con-
strued as permissive in order that its constitutionality
might be declared and established. This has been an
unbroken practice, as shown by the cases of Pond v.
Negus, 3 Mass. 230, and Swift v. Registrars of Voters of
Quincy, 281 Mass. 271.

If the statute can be upheld upon any reasonable
ground, then of course the court will decree its validity.
It is clear, however, that if the present act should be con-
strued by the Supreme Judicial Court as permissive,
yet there is the objection, as above pointed out, that it
constitutes special legislation.

It might be proper to suggest that if the reinstate-
ment of Captain Beaupre is made imperative by this
section, then I am clearly of the opinion that such an
act is unconstitutional, and, in the next place, if the
objection of special legislation can be overcome and the
act construed as possibly being permissive, then, of
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course, it has no binding force upon the Commissioner
of Public Safety.

I am, therefore, of the opinion that the statute in ques-
tion in its present form is unconstitutional. This opinion
also applies to House Bill No. 1815,

Very truly yours,

PAUL A. DEVER,
Attorney General.
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