
HOUSE .... No. 456
By Messrs. Woekel of Methuen and Scanlon of Lawrence, petition

of the Massachusetts State Federation of Labor for establishment by
the Commonwealth of a state fund to repeal existing provisions of law
relative to compensating employees injured in industrial accidents.
The Judiciary.

In the Year One Thousand Nine Hundred and Thirty-Eight.

An Act providing for a State Fund for the Common-
wealth of Massachusetts to replace the Present Work-
men’s Compensation Law.

1 Chapter one hundred and fifty-two of the General
2 Laws (Tercentenary Edition) is hereby repealed,
3 and the following new chapter one hundred and
4 fifty-two inserted in its place:

Workmen’s Compensation Act.o

6 Section 1. The following words as used in this
7 chapter shall, unless a different meaning is plainly
8 required by the context or specifically prescribed,
9 have the following meanings:

10 (1) “Average weekly wages” shall equal the rate
11 which the employee was to receive for a full week’s
12 work at the time of injury; and if there was no such

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:
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13 wage agreed upon, then five and one half times his
14 full daily wage, or for piece workers five and one half
15 times the earnings on the nearest normal day; and
16 if none of the above definitions apply, regard may
17 be had to the average weekly amount which at the
18 time of the injury was being earned, computed by
19 any one of the above definitions, by a person in the

20 same grade, employed at the same work, by the
21 same employer; or, if there is no person so employed,
22 by a person in the same grade, employed in the same
23 class in employment and in the same district; and
24 if none of the above definitions apply then the aver-
-25 age weekly wage shall be figured at no less than nine
26 dollars.
2/ If the employee is employed as a part time worker
28 at the time of his injury, his earnings elsewhere
29 dm ing the remainder of the week shall be considered
30 in computing his average weekly wage; but in no
31 case shall his average weekly' wage be figured at less
32 than nine dollars.
o 3 Regardless of which of the above definitions is
34 used, there shall be added thereto the reasonable
35 value of board, rent, housing, lodging, tips, over-
-36 time work or any advantage received from the
37 employer or byr the employee.
38 (2) Department”, the department of industrial
39 accidents.
40 (3) “Dependents”, any one wholly or partly de-
-41 pendent upon the employee for support, either at
42 the time of injury or death.
43 (4) “Employee”, every person in the service of
44 another, including working partners and spouses,
45 whether under any contract of hire, express or im-
-46 plied, oral or written, or whether under appoint-
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47 merit, statutory obligation or otherwise, and wher-
-48 ever injured, except so far as prohibited to the com-
-49 monwealth by the conflict of laws, as set forth by
50 the American Law Institute. Any reference to an
51 employee who has been injured shall, when the em-
-52 ployee is dead, also include his legal representatives,
53 dependents and other persons to whom compensa-
-54 tion may be payable.
55 (5) “Employer”, includes the legal representative
56 of a deceased employer.
57 (6) “Insured” or “insured person”, an employer
58 who has provided by insurance for the payment of
59 his employees by the insurer, of the compensation
60 provided for by this chapter.
61 (7) “Insurer”, the state insurance fund created
62 by this chapter.
63 (8) “Reviewing Board”, the reviewing board
64 designated under section three of chapter twenty-
-65 four.
66 Section 2. The department shall make all neces-
-67 sary inspections and investigations relating to causes
68 of injuries for which compensation may be claimed,
69 and for this purpose any member or employee thereof
70 may at any time enter places of employment when
71 being used for business purposes. It shall also have
72 the powers and duties set forth in this chapter.
73 Section 3. The department shall report to the
74 department of education, division of vocational edu-os cation, lehabilitation section, all cases of serious
76 injuries, where the injury in the opinion of the de-
-77 partment may require rehabilitation of the handi-
-78 capped employee; and for that purpose may in its
79 discretion authorize a sum not exceeding ten dollars
80 per week in each case, in addition to all other com-
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pensation, not exceeding a total of two thousand
dollars in any one case, to be expended for the main-
tenance of the employee during his vocational train-
ing, said payments to come out of the funds of
section thirty-seven, provided that the funds in
section thirty-seven are more than sufficient to take
care of the cases therein specified, and provided
further that there are no federal funds, or funds
raised by the commonwealth remaining for said pur-
pose. During the period of rehabilitation, the em-
ployee shall receive either total or partial compensa-

tion, as decided by the department, after a conference
with the state fund director.
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Section 4- The department shall make an annual
report.
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96 PROCEDURE.

Section 5. The department may make rules con-
sistent with this chapter for carrying out its provi-
sions. Process and procedure shall be as simple and
summary as reasonably may be. The department
or any member thereof may subpoena witnesses,
administer oaths, and examine such parts of the
books and records of the parties to a proceeding as
relate to questions in dispute. Upon the written
request of the department or of an}’ member thereof,
together with interrogatories and cross-interroga-
tories, if any there be, filed with the clerk of the
superior court for any county, commissions to take
depositions of persons or witnesses residing without
the commonwealth, or in foreign countries, or letters
rogatory to a court in another state or to a court in
a foreign country, shall forthwith issue from the said
superior court, as in cases pending therein; and upon
the return of the said depositions or answers to
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115 letters rogatory the same shall be opened by the clerk
116 of the court issuing the commissions or letters, and
117 the said clerk shall endorse thereon the date when a
118 deposition or answer to letters rogatory was received,
119 and the same shall forthwith be delivered to the de-
-120 partment. No entry fee shall be charged in such
121 cases. The fee for attending as a witness before the
122 department shall be one dollar and fifty cents a day;
123 for attending before a member of the department,
124 fifty cents a day; in both cases, five cents a mile for
125 travel out and home. The superior court may
126 enforce by proper proceedings the provisions of this
127 section relating to the attendance and testimony of
128 witnesses and the examination of books and records.
129 Section 6. If the insurer and the injured em-
-130 ployee reach an agreement in regard to compensa-
-131 tion, a memorandum thereof shall be filed with the
132 department, and, if approved by it, the memoran-

-133 dum shall for all purposes be enforceable under
134 section eleven. Such agreements shall be approved
135 by said department only when the terms conform to
136 this chapter.
137 Section 7. If the insurer and the injured em-
-138 ployee fail to reach an agreement in regard to com-
-139 pensation, or if they have reached such an agree-
-140 ment, which has been signed and filed in accordance
141 with this chapter, and compensation has been paid
142 or is due in accordance therewith, and the parties
143 thereto then disagree as to the continuance of any
144 weekly payments under such agreement, either party
145 nun notify the department, which shall thereupon
146 assign the case for hearing by a member thereof.
147 Section 8. Such member shall make such in-
-148 quiries and investigations as shall be deemed neces-
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sary. The hearings shall be held in the town where
the accident occurred or in such other place as the
department may designate, and the decision of the
member, together with a statement of the evidence,
his findings of fact, rulings of law, and other matters
pertinent to questions arising before him, shall be
filed with the department. Unless a claim for review
is filed by either party within seven days, the deci-
sion shall be enforceable under section eleven.
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Section BA. A party who has by accident, mis-
take or through other reasonable cause, omitted to
claim a review from a decision rendered under sec-
tion eight within the time limited therein, may,
within two years from the filing of such decision
with the department, petition the superior court for
the county in which the injury occurred, or for the
county of Suffolk, for leave to claim such review,
and the court may grant such petition and permit
such claim to be filed if it finds that justice and
equity require it, notwithstanding that a decree has
previously been rendered on such decision as pro-
vided in section eleven.
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Section 9. The department or any member
thereof, may appoint a duly qualified impartial
physician to examine the injured employee and to
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service shall be five dollars
but the department may

report. The fee for th
and traveling expense:

174
175
176 allow additional reasonable amounts in extraordi-
-177 nary cases, and the insurer shall reimburse the de-
178 partment for the amount so paid. The report of the
179 physician shall be admissible as evidence in any
180 proceeding before the department or a member
181 thereof; provided that the employee and the in-
182 surer have seasonably been furnished with copies
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thereof. No physician shall be qualified by the
department as an impartial physician if, within
three years of his appointment, he has been em-
ployed by any insurance company, or the State
Fund, in examining, treating, or testifying in any
case in behalf of any such insurer, unless the em-

ployee or his attorney, in writing, agree to the
specific physician appointed.
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Section 9A. Wherever medical testimony is rea-

sonably required in any hearing, the employee may
engage his own physicians to appear and testify in
his behalf, and, if the decision of the single member
or of the department is in favor of the employee, a

reasonable fee shall be allowed by the member or by
the department for such physician’s or physicians’
service, not exceeding the number used by the in-
surer, and shall be added to the amount awarded to
the employee and be paid by the insurer under the
provisions of this chapter. The member or depart-
ment shall have and exercise full power to regulate
the fees of doctors testifying for both sides, and shall
equalize the fees so far as reasonably practicable.
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section eight, the reviewing board shall hear the206
207 evidence in regard to perti-
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nent matters and may t
or in part, or may refi
member for further fine
its decision with the rec
notify the parties. If a
by the insurer in any
decision orders the insur

208
209
210 dings of fact, and shall file

cords of the proceedings and
claim for a review is so filed
case and the board bv its

211
212
213

214 rer to make, or to continue

215 payments to the injured employee, the cost to the
injured employee of such review, including therein216
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217 reasonable counsel fees, shall be determined by the
board and shall be paid by the insurer. If a claim218
for review is filed by the insurer, and the insurer219
then withdraws the same, costs under this section220
shall nevertheless be assessed, but only upon motion221
made by the employee or his attorney. No party222
shall as of right be entitled to a second hearing upon223
questions of fact.224

Section 11. Any party in interest may present225
certified copies of an order or decision of the review-226
ing board, a decision of a member from which no227
claim for review has been filed within the time al-228
lowed therefor, or a memorandum of agreement ap-229
proved by the department, and all papers in connec-230

231 tion therewith, to the superior court for the county
232 in which the injury occurred or for the county of
233 Suffolk, but if so presented to the court for the
234 county of Suffolk, the court may, on motion of any
235 party in interest, order the case removed to the
236 court for the county in which the injury occurred.
237 The court shall thereupon render a decree in accord-
238 ance therewith and notify the parties. Such decree
239 shall have the same effect, and all proceedings in
240 relation thereto shall thereafter be the same, as
241 though rendered in a suit duly heard and determined
242 by said court, except that there shall be no appeal
243 therefrom upon questions of fact or where the decree
244 is based upon a decision of a member or a memo-
245 randum of agreement, and except that there shall be
246 no appeal from a decree based upon an order or deer
247 ion of the reviewing board which has not been pre-
248 ;ented to the court within ten days after the notice
249 of the filing thereof by said board. Upon the presen-
-250 tation to it of a certified copy of a decision ending,
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diminishing or increasing a weekly payment under
the following section the court shall revoke or modify
the decree to conform to such decision. The chief
justice of the superior court shall, in all counties,
arrange hearings on workmen’s compensation cases
so that they shall be heard more speedily than other
matters coming before the court sitting without a
jury; and in the county of Suffolk, said chief justice
shall assign at least one day in each week, during
which a justice shall devote his time first to hearings
on workmen’s compensation cases, to the end that
there may be a speedy disposition thereof.
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Section 12. Questions as to a weekly payment
may be heard and decided by the reviewing board,
or any member of the department and the reviewing
board or such member may, in accordance with the
evidence and subject to this chapter, issue any order
deemed advisable. If the case is heard and decided
by a member, his decision may be reviewed under
sections eight and ten. No finding by the member or
reviewing board discontinuing compensation on the
ground that the employee’s incapacity has ceased
shall be considered final as matter of fact or res
adjudicata as matter of law; and the employee
may have one rehearing as of right, but subsequent
hearings shall require the consent of any one of the
members. Awards made under this section may
date back to the date of the last payment.
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279 Section 13. In cases of disagreement, the depart-

ment shall have full authority to regulate and set
the amount of the fees charged by any physician,
hospital, undeitaker, attorney or any other person
rendering service under this chapter, upon the request
of the employee, insurer, or any of the parties in-
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volved directly; provided however, that where the
employee has paid his physician, hospital, under-
taker or other person who has rendered service
under this chapter, and more than one year has
elapsed between the payment and the request for
hearing, no claim for any alleged over payment shall
lie. Whenever a hearing is held under this section,
the member shall report the facts to the department
for decision; and the decision shall be enforceable
under section eleven; and the parties involved shall
be precluded from recovering in any form of action
any charges for services under this chapter in excess
of the amount approved or allowed by the depart-
ment.

285
286
287
288
289
290
291
292
293
294
295
296
297
298

Section 14- If the insurer certifies the case to
the superior court, and the decree orders the insurer
to make or to continue payments to the injured em-
ployee or claimant, the cost to the injured employee
or claimant of the superior court proceedings, in-
cluding therein reasonable counsel fees, shall be
determined by the superior court and shall be paid
by the insurer, in addition to the compensation due.
If the insurer asks for a modification or suspension
of the decree before a single justice of the supreme
judicial court, and the petition is denied in whole or
in part, the said single justice shall assess the cost to
the injured employee or claimant of the proceeding
before him, including therein reasonable counsel
fees, to be paid by the insurer. If the insurer appeals
to the supreme judicial court, and the decision is in
favor of the employee, or claimant, the supreme
judicial court shall also order the insurer to pay to
the employee, or claimant, the cost of such appeal,
including therein reasonable counsel fees, cost of
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319 briefs, and other expenses incidental to the defence
320 of the insurer’s appeal.
321 Section 15. Where the injury for which compen-
-322 sation is payable was caused under circumstances
323 creating a legal liability in some person other than
324 the insured to pay damages in respect thereof, the
325 employee may at his option proceed against both.
326 If the employee recovers from both, the department
327 may require him to pay an amount equal to one
328 half of the smaller recovery, either compensation or
329 tort damages, into the treasury of the common-

-330 wealth, for the purposes of section thirty-seven.
331 Section 16. Questions arising under this chapter,
332 if not settled by agreement by the parties interested
333 therein, shall, except as otherwise provided in this
334 chapter, be determined by the department. The
335 decisions of the department shall for all purposes be
336 enforceable under section eleven.
337 Section 17. Orders or decisions of the reviewing
338 board or department, decrees of the superior court
339 upon such orders, decisions of a member of the de-
-340 partment from which no claim for review has been
341 filed within the time allowed therefor, or memo-
-342 randa of agreements approved by the department
343 shall have effect, notwithstanding an appeal, until
344 it is otherwise ordered by a justice of the supreme
345 judicial court, who may in any county suspend or
346 modify such decree, order or decision, during the
347 pendency of the appeal.
348 Section 18. If an insured person enters into a
349 contract, written or oral, with an independent con-
-350 tractor to do such person’s work, or if such a contrac-
-351 tor enters into a contract with a sub-contractor to
352 do all or any part of the work comprised in such
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contract with the insurer, and the insurer would, if
such work were executed by employees immediately
employed by the insured, be liable to pay compen-
sation under this chapter to those employees, the
insurer shall pay to such employees any compensa-
tion which would be payable to them under this
chapter if the independent or sub-contractors were
insured persons. The insurer, however, shall be en-
titled to recover indemnity from any other person
who would have been liable to such employees inde-
pendently of this section; and if the insurer has
paid compensation under this section, it may enforce,
in the name of the employee or in its own name and
for its benefit, the liability of such other person.
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Section 19. Every employer shall hereafter keep
a record of all injuries, fatal or otherwise, received
by his employees in the course of their employment.
Within forty-eight hours, not counting Sundays and
legal holidays, after the occurrence of an injury, a
written report thereof shall be made to the depart-
ment on blanks to be procured from it. Upon the
termination of the disability of the injured employee
the employer shall make a supplemental report upon
blanks to be procured from it. If the disability
extends beyond a period of sixty days, the employer
shall report to the department at the end of such
period that the injured employee is still disabled,
and upon the termination of the disability shall file
a final supplemental report as provided above. The
said reports shall contain the name and nature of the
business of the employer, the situation of the estab-
lishment, the name, age, sex and occupation of the
injured employee, and shall state the date and hour
of any accident causing the injury, the nature and
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cause of the injury, and other information required
by the department. Employers refusing or neglect-
ing to make any report required by this section, after
notice so to do by the department, shall be punished
for a first offence by a fine of not more than fifty
dollars, and for each subsequent offence by a fine of
not more than one hundred dollars. Copies of
reports of injuries filed by employers with the de-
partment and statistics and data compiled there-
from shall be kept available by it, and shall be fur-
nished on request to the department of labor and
industries and for its own use. Within sixty days
after the termination of the disability of the injured
employee, the insurer shall file with the department
a statement showing the total payments made or to
be made for compensation and for medical services
for such injured employee.
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Section 19A. In each year on or before January
fifteenth, every employer who is not then an insured
person, as defined in section one, shall report that
fact to the department in such manner as it shall
prescribe, and such reports shall become public
records. Any employer refusing to make any such
report shall be punished by a fine of not more than
ten dollars.
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Section 20. Copies of hospital records kept in
accordance with section seventy of chapter one hun-
dred and eleven, certified by the persons in custody
thereof to be true and complete, shall be admissible
in evidence in proceedings before the department or
any member thereof. The department or any mem-
ber, before admitting any such copy in evidence may
require the party offering the same to produce the
original record. All medical records and reports of
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hospitals, clinics and physicians of the insurer or of
the employee shall be open to the inspection of the
department so far as relevant to any matter before
it. If such a report is on file with the department
it shall be open to the inspection of any party.
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Section 21. Every insured person shall, as soon
as he secures a policy, give written or printed notice
to all persons under contract of hire with him that
he has provided for payment to injured employees
by the insurer.
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Section 22. Every insured person shall give writ-
ten or printed notice to every person with whom he
is about to enter into a contract of hire that he has
provided for payment to injured employees by the
insurer. An employer ceasing to be insured shall,
on or before the day on which his policy expires,
give written or printed notice thereof to all persons
under contract with him. In case of the renewal of
the policy, no notice shall be required. He shall file
a copy of said notice with the department. The
notices required by this and the preceding section
may be given in the manner therein provided or in
such other manner as may be approved by the
department. ,
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Section 23. If an employee of an insured person
files any claim with or accepts payment from the
insurer on account of personal injury, or makes any
agreement, or submits to a hearing before a member
of the department under section eight, such action
shall constitute a release to the insured of all claims
or demands at law, if any, arising from the injury.
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Section 24- An employee of an insured person
shall be held to have waived his right of action at
common law or under the law of any other jurisdic-
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tion in respect of an injury therein occurring, to
recover damages for personal injuries if he shall not
have given his employer, at the time of his contract
of hire, written notice that he claimed such right, or,
if the contract of hire was made before the employer
became an insured person, if the employee shall not
have given the said notice within thirty days of
notice of such insurance. An employee who has
given notice to his employer that he claimed his
right of action as aforesaid, may waive such claim
by a written notice, which shall take effect five days
after it is delivered to the employer or his agent.
The notices required by this section shall be given
in such manner as the department may approve.
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Section 25. If an insured person who has com-
plied with the rules, regulations and demands of the
insurer is required by a judgment of a court to pay
to an employee any damages on account of personal
injury sustained by such employee during the
period covered by insurance, the insurer shall pay
to the insured the full amount of such judgment and
the cost assessed therewith if the insured shall have
given the insurer written notice of the bringing of
the action in which the judgment was recovered
and an opportunity to appear and defend the same.
If the employer files an affidavit that the plaintiff is
in fact an employee, and is entitled to compensation,
and is wrongfully bringing a tort or other action, the
insurer shall defend said action, regardless of the
wording of the declaration; and if the insurer fails
so to defend, and the affidavit eventually is found
to be substantially correct, the insurer shall reim-
burse the employer for all reasonable expenses
incurred in defence of the action.
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489 PAYMENTS.

Section 26. If an employee who has not given
notice of his claim of common law rights of action,
under section twenty-four, or who has given such
notice and has waived the same, receives a personal
injury arising out of and in the course of his employ-
ment, or arising out of any risk of the street includ-
ing injuries by the elements, while actually engaged,
with his employer’s authorization, in the business
affairs or undertakings of his employer, and whether
within or without the commonwealth, he shall be
paid compensation by the insurer, as hereinafter
provided, if his employer is an insured person at the
time of the injury; provided that as to an injury
occurring without the commonwealth he has not
given notice of his claim of rights of action under the
laws of the jurisdiction wherein such injury occurs
or has given such notice and has waived it. For the
purposes of this section, any person while operating
or using a motor or other vehicle, whether or not
belonging to his employer, with his employer’s gen-
eral authorization or approval, in the performance of
work in connection wdth the business affairs or under-
takings of his employer, and whether within or
without the commonwealth, and any person who,
while engaged in the usual course of his trade, busi-
ness, profession or occupation, is ordered by an
insured person, or by a person exercising superin-
tendence on behalf of such insured person, to per-
form work which is not in the usual course of such
trade, business, profession or occupation, and, while
so performing such work, receives a personal injury,
shall be conclusively presumed to be an employee.
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Section 27. If the employee is injured by reason

of his serious and wilful misconduct, he shall not
receive compensation where the incapacity is less
than four weeks; but for all other injuries and for
death the defence of serious and wilful misconduct
of the employee is hereby abolished, as is the defence
of the doctrine of added risk. No compensation,
however, shall be awarded for an injury purposely
self-inflicted or death resulting therefrom.
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Section 28. If the employee is injured by reason
of the serious and wilful misconduct of an insured
person or of any person regularly intrusted with
and exercising the powers of superintendence, the
amounts of compensation hereinafter provided shall
be doubled. In such case the insured shall repay
to the insurer the extra compensation paid to the
employee. If a claim is made under this section the
insured may appear and defend against such claim
only. The employment of any minor, known to be
such, in violation of any provision of sections sixty
to seventy-four, inclusive, or of section one hundred
and four of chapter one hundred and forty-nine
shall constitute serious and wilful misconduct under
this section.
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546 Section 29. No compensation shall be paid for

any injury which does not incapacitate the employee
for a period of at least seven days from earning full
wages, but if incapacity extends beyond such period,
compensation shall begin on the eighth day after
the injury, and if incapacity extends beyond a period
of four weeks, compensation shall be paid from the
day of the injury, but except under section thirty-
five no compensation shall be paid for any period
for which any wages were earned. When compen-
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sation shall have begun it shall not be discontinued
except with the written assent of the employee, or
with the approval of the department or member
thereof, granted only after an impartial examiner has
found all incapacity has ceased, or after failure of the
employee to report for or submit to such examina-
tion after reasonable notice by the department;
provided, that such compensation shall be paid in
accordance with section thirty-five if the employee
in fact earns wages after the original agreement or
decision is filed.
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Section SO. From the day of injury the insurer
shall furnish adequate and reasonable medical and
hospital services. This shall include medicines, car
fares, transportation, nurses, nurses’ board, dental
treatment and any type of modern medical service
recognized by the medical profession, in the locality
of the injury. The employee may select a physician,
dentist, nurse or practitioner other than the one pro-
vided by the insurer, or a hospital of his own selec-
tion, and charge the reasonable cost thereof, includ-
ing transportation, car fares, nurses’ board, medi-
cines or other reasonable expenses to the insurer.
There shall be no limitation of time for treatment
other than the department’s determination of what
is just and reasonable; and the department, at the
request of the employee, or person rendering the
service, shall, where it finds that the services were
adequate and reasonable, assess reasonable charges
against the insurer therefor. The department may
order the insurer to provide artificial or mechanical
appliances, whenever it deems it necessary or help-
ful to the employee.
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insurer shall pay the following dependents of the
employee, including his children by a former wife,
wholly dependent upon him for support at the time
of his injury or death, compensation as follows,
payable, except as hereinafter provided, in the
manner set forth in section thirty-two;

590
591
592
593
594
595

To the widow for life, so long as she remains un-
married, ten dollars a week if and so long as there is
no child of the employee, who is under the age of
eighteen, or over said age and physically or mentally
incapacitated from earning; to or for the use of the
widow and for the benefit of all children of the
employee, fifteen dollars a week if and so long as
there is one such child, and five dollars more a week
for each such additional child; provided, that in
case any such child is a child by a former wife, the
death benefit shall be divided between the surviving
wife and all living children of the deceased em-
ployee in equal shares, the surviving wife taking the
same share as a child. If the widow dies, such
amount or amounts as would have been payable to
or for her own use and for the benefit of all children
of the employee shall be paid in equal share to all
the surviving children of the employee. If the
widow re-marries, she shall thereupon receive a
lump sum of one thousand dollars, and then all pay-
ments to her under foregoing provisions shall ter-
minate and the insurer shall pay five dollars each
week to each of the children of the employee. If
there is no surviving wife or husband of the deceased
employee, such amount or amounts as would have
been payable under this section to or for the use of
a widow and for the benefit of all such children of
the employee, shall be paid in equal shares to all

596
597
598
599
600
601
602
603
604
605
606
607
608
609
610
611
612
613
614
615
616
617
618
619
620
621
622
623
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such surviving children of the employee until the
age of eighteen or beyond said age until five thou-
sand dollars has been paid. Payments to all other
children shall cease at eighteen years of age; but a
child physically or mentally incapacitated from
earning shall receive compensation for life except
for such periods as the insurer can establish an
earning capacity in excess of the amount due here-
under.

624
625
626
627
628
629
630
631
632

In all other cases of total dependency, the insurer
shall pay the dependents of the employee wholly
dependent upon him for support at the time of the
injury or death, a weekly payment equal to two
thirds of his average weekly wages, but no more than
ten dollars nor less than five dollars a week; but in
no case shall the amount be more than five thou-
sand dollars. If the employee leaves dependents
only partially dependent upon him for support at
the time of his injury or death, the insurer shall pay
such dependents a weekly compensation equal to
the same proportion of the weekly payments for the
benefit of persons wholly dependent as the amount
contributed by the employee to such partial depend-
ents bears to the actual annual earnings of the de-
ceased at the time of his injury or death. When
weekly payments have been made to an injured
employee before his death, the compensation under
this paragraph to dependents shall begin from the
date of the death of the employee, but shall not
exceed five thousand dollars, irrespective of the
amount paid the employee during his lifetime.

633
634
635
636
637
638
639
640
641
642
643
644
645
646

647
648

649

650
651
652
653
654

Section 32. The following persons shall be con-
clusively presumed to be wholly dependent for sup-
port on a deceased employee:

655
656
657

(a) A wife upon a husband with whom she lives658



HOUSE —No. 456.1938.] 21

at the time of his injury or death, or from whom, at
the time of his injury or death, the department shall
find the wife was living apart for justifiable cause,
or because he had deserted her.

659
660
661
662

( b) A husband upon a wife with whom he lives at
the time of her injury or death.

663
664

(c) Children under the age of eighteen years (or
over said age if physically or mentally incapacitated
from earning); and the word “children” shall in-
clude a child or children by a former wife or hus-
band, posthumous and adopted children and any
illegitimate child of the deceased. It shall also in-
clude any child, whether related or not, who is a
member of the family of the deceased at the time of
injury or death. In any case, the department may
require the appointment of a guardian to receive
the payments.

665
666
667
668
669
670
671
672
673
674
675

(d) A parent upon an unmarried child under the
age of twenty-one. If a parent determined to be
dependent for support in whole or in part on a
child, shall die, leaving the other parent surviving,
the surviving parent shall succeed to the rights of
compensation of the deceased parent.

676
677
678
679
680
681
682 In all other cases questions of dependency, in

whole or in part, shall be determined in accordance
with the fact as the fact may be at the time of the
injury or death; and in such other cases, if there is
more than one person wholly dependent the death
benefit shall be divided equally among them, and
persons partly dependent, if any, shall receive no
part thereof, and if there is no one wholly dependent
and more than one person partly dependent, the
death benefit shall be divided among them accord-
ing to the relative extent of their dependency.

683
684
685
686
687
688
689
690
691
692
693 Section 33. In all cases, in addition to the other
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694 compensation, the insurer shall pay the reasonable
expense of burial, not exceeding two hundred and
fifty dollars.

695
696

Section Si\. While the incapacity for work result-
ing from the injury is total, the insurer shall pay to
the injured employee a weekly compensation equal
to two thirds of his average weekly wages, during
the entire periods of incapacity, but not more than
twenty dollars, nor less than nine dollars per week,
without any restrictions as to time and number of
payments.

697
698
699
700
701
702
703
704
705 Section 35. While the incapacity for work result-

ing from the injury is partial, the insurer shall pay
the injured employee a weekly compensation equal
to two thirds of the difference between his average
weekly wages before the injury and the average
weekly wages which he is able to earn thereafter
but not more than twenty dollars a week; and the
amount of such compensation shall not be more
than seventy-five hundred dollars.

706
707
708
709
710
711
712
713

Section 36. In case of the following specified in-
juries the sum of ten dollars a week shall be paid, in
addition to all other compensation, for the following
periods;

714
715
716
717

(a) For the loss by severance of both hands at or
above the wrist, a period of one hundred and seventy-
five weeks.

718
719
720

(6) For the reduction to twenty seventieths of
normal vision in both eyes, with glasses, a period of
one hundred and fifty weeks.

721
722
723
724 (c) For the loss by severance of both feet at or

above the ankle, a period of one hundred weeks.725
(d) For the loss by severance of the right or major

hand at or above the wrist, a period of seventy-five
weeks.

726
727
728
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(e ) For the loss by severance of the left or minor
hand at or above the wrist, or of either foot at or
above the ankle, a period of fifty weeks.

729
730
731

(f) For the reduction to twenty seventieths of
normal vision in either eye, with glasses, a period of
fifty weeks.

732
733
734

(g) For the loss by severance at or above the sec-
ond joint of the thumb of the right or major hand, a
period of forty weeks.

735
736
737

(Ji) For the loss by severance at or above the sec-
ond joint of the index finger of the right or major
hand, a period of twenty weeks.

738
739
740

(i) For the loss by severance of one phalange of
the thumb of the right or major hand, a period of
twenty weeks.

741
742
743

(j) For the loss by severance of two phalanges of
each of two fingers of the same hand which for the
purpose hereof may include the thumb of the left
or minor hand but not the thumb or index finger of
the right or major hand, or of each of two or more
toes of the same foot, a period of twenty-five weeks
for each hand or foot so injured, and any compensa-
tion payable under this paragraph shall be in addi-
tion to any compensation payable under paragraphs
(g), (h), (i), and (k), or any of them, subject how-
ever, to the limitation contained in said paragraph (k).

744
745
746
747
748
749
750
751
752
Zoo

754
/oo (k) For the loss by severance of the terminal pha-

lange, or phalanges of any finger or fingers, not
exceeding three on the same hand, which for the
purposes hereof may include the thumb of the left
or minor hand but not of the right or major hand,
a period of twelve weeks in case of the loss by sever-
ance of one such terminal phalange, or a period of
twenty-two weeks in case of the loss as aforesaid of
two such terminal phalanges on the same hand, or a

756
<57

758
759
760
761
762
763
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period of thirty weeks in case of the loss as afore-
said of three or more such terminal phalanges on
the same hand; provided, that no compensation
shall be payable under this paragraph for the loss
by severance of any phalange for the loss of which
compensation is payable under any other paragraph
of this section, and provided further, that compen-
sation shall be payable under this paragraplf on ac-
count of injury to one hand only for such number of
weeks, as together with the number of weeks during
which compensation is payable under any other
paragraph of this section for injury to the same
hand, will not exceed forty-seven in the case of the
left or minor hand or seventy-two in the case of the
right or major hand.

764
765
7G6
767
7GB
769
770
771
772
773
774
vva

776
777

778
(I) For the loss by severance of at least one pha-

lange of any toe, a period of twelve weeks, for each
foot so injured.

779
780
781

(m) The additional amounts provided for in this
section in case of the loss of a particular hand, foot,
thumb, finger, toe or phalange shall also be paid for
the number of weeks above specified if the injury is
such that that hand, foot, thumb, finger, toe or pha-
lange is not lost but so injured as to be permanently
incapable of use. In addition, the member or re-
viewing board may allow additional amounts rang-
ing from one hundred and twenty dollars to fifteen
hundred dollars, depending on the severity of the
injury, in cases of disfigurement, loss of hearing or
loss of any other part of the body heretofore not
provided for. Such amounts may be awarded even
if such loss does not affect the employee’s earning
capacity.

782
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784
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786
787
788
789
790
791
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795
796

Section 37. Whenever an employee who has
previously suffered a personal injury resulting in the

797
798
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799 loss by severance, or the permanent incapacity of
one hand at or above the wrist or one foot at or
above the ankle, or the reduction to twenty seven-
tieths of normal vision of one eye with glasses, incurs
further disability by the loss or permanent incapacity
of a hand or foot or the reduction to twenty seven-
tieths of normal vision in an eye, by reason of a per-
sonal injury for which compensation is required by
this chapter, he, or his dependents, if death results
from the injury, shall be paid the compensation
provided for by sections thirty-one, thirty-two,
thirty-four or thirty-five, in the following manner:
one half of such compensation shall be paid by the
state treasurer from the fund established by section
sixty-five, and the other half by the insurer, but the
additional compensation required by section thirty-
six shall be paid by the insurer.

800
801
802
803
804
805
806
807
808
809
810
811
812
813
814
815
816 Section 38. No savings or insurance of the in-

jured employee independent of this chapter shall be
considered in determining the compensation pay-
able thereunder, nor shall benefits derived from any
other source than the insurer be considered in such
determination.

817
818
819
820
821
822 Section 39. The compensation payable in case of

the death of the injured employee shall be paid to
his legal representative; or, if he has no legal repre-
sentative, to his dependents; or, if he leaves no
dependents, to the persons to whom payment of the
expenses for the last sickness and burial is due. If
payment is made to the legal representative of the
deceased employee, it shall be paid by him to the
dependents or other persons entitled thereto under
this chapter. When the appointment of a guardian
or of a legal representative of a deceased employee,
not otherwise necessary, is required to comply with

823
824
825
826
827
828

829
830
831
832
833
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this chapter, the insurer shall furnish or pay for
legal services rendered in connection with the ap-
pointment of such guardian or representative, or in
connection with his duties, and shall pay the neces-
sary disbursements for such appointment, the neces-
sary expenses of such guardians, or representatives
and reasonable compensation to him for time neces-
sarily spent in complying therewith. Said payments
shall be in addition to sums paid for compensation.

834
835
836
837
838
839
840
841
842

Section J+O. If an injured employee is mentally
incompetent or is a minor when any right or privi-
lege accrues to him, his guardian or next friend may,
in his behalf, claim and exercise such right or privi-
lege.

843
844
845
846
847

Section 41 ■ An employee shall file a claim within
six months of his knowledge that he has suffered a
compensable personal injury; and shall notify his
employer or any person superior to him, orally or in
writing, within six months from the time he has
knowledge that he has suffered a compensable per-
sonal injury; but neither claim nor notice shall be a
condition precedent to the establishing of liability
under this chapter; but the board shall require a
claim in writing before a hearing is granted. The
defences of claim and notice shall be deemed waived
unless raised in writing at the beginning of the
original hearing on liability.

848
849
850
851
852
853
854
855
856
857
858
859
860

Section The said notice shall be in writing,
and shall state in ordinary language the time, place
and cause of the injury, and shall be signed by the
person injured, or, in case of his death, by his legal
representative, or by a person to whom payments
may be due under this chapter, or by a person in
behalf of any one of them. Any form of written

861
862
863
864
865
866
867
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communication signed by a person who may give
the notice as above provided, containing the infor-
mation that the person has been so injured, giving
the time, place, and cause of the injury shall be
considered a sufficient notice.

868
869
870
871
872

Section 43- The notice shall be served upon the
insurer or an officer or agent thereof, or upon the
insured, or upon one insured person if there is more
than one, or upon any officer or agent of a corpora-
tion if the insured is a corporation, by delivering it
to the person on whom it is to be served, or leaving it
at his residence or place of business, or by sending it
by mail addressed to the person on whom it is to be
served, at his last known residence or place of
business.

873
874
875
876
877
878
879
880
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882

Section 44- Such notice shall not be held invalid
or insufficient by reason of any inaccuracy in stating
the time, place or cause of the injury unless it is
shown that it was the intention to mislead and that
the insurer was in fact misled thereby. Want of
notice shall not bar proceedings, if it be shown that
the insurer, insured or agent had knowledge of the
injury, or if it is found that the insurer was not
prejudiced by such want of notice. The burden or
proof shall be on the employer or insurer to show
prejudice; or even if prejudice be shown, the single
member or reviewing board may set aside the de-
fence of notice if he or they specifically state that
he or they are satisfied that the employee did receive
a personal injury arising out of and in the course of
the employment.

883
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888
889
890
891
892
893
894
895
896
897
898
899 Section 45. After an employee has received an

injury, and has been paid compensation therefor,
and from time to time thereafter during the con-

900
901
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tinuance of his incapacity he shall, if requested by
the insurer or insured, submit to an examination by
a registered physician furnished and paid for by the
insurer or the insured. The employee may have a
physician provided and paid for by himself present
at the examination. If a physician provided by the
employee is not present at the examination, it shall
be the duty of the insurer to file forthwith with the
department a copy of the report of its examining
physician or physicians. If the employee refuses to
submit to the examination or in any way obstructs
it, his right to compensation may be suspended, and
his compensation during the period of suspension
may be forfeited. The insurer shall have no right
to an examination unless it has previously paid
compensation, or asked for an impartial examina-
tion and been denied one.

902
903
904
905
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907
908
909
910
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913
914
915
916
917
918

Section 46- No agreement by any employee to
waive his rights to compensation shall be valid; and
no waiver shall be granted.

919
920
921

Section 47- No payment shall be assignable or
subject to attachment, or be liable in any way for
debts either before or after payment.

922
923
924

Section 48. Whenever the department deems it
to be for the best interests of the employee or his
dependents, and the parties agree, the liability for
compensation may be redeemed by the payment in
whole or in part by the insurer of a lump sum of an
amount to be fixed by the department, not exceed-
ing the amount provided by this chapter. The de-
partment, in the case of a minor who has received
permanently disabling injuries, either partial or total,
may, at any time before or after he attains his ma-
jority, provided that he be compensated in whole or

925
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in part by the payment of a lump sum, of any
amount to be fixed by the department, not exceeding
the amount provided by this chapter.

936
937
938

Section 49. The claim for compensation shall be
in writing and shall state the time, place, cause and
nature of the injury. It shall be signed by the per-
son injured, or, in the event of his death, by his legal
representative, or by a person to whom payments
may be due, or by a person in behalf of any of them,
and shall be filed with the department. A claim for
compensation shall not be held invalid or insufficient
by reason of any inaccuracy in stating the time,
place, cause or nature of the injury unless it is shown
that it was the intention to mislead and that the
insurer was in fact misled thereby. Failure to make
a claim within the time fixed by section forty-one
shall not bar proceedings under this chapter if it is
found that it was occasioned by mistake or other
reasonable cause, or if it is found that the insurer
was not prejudiced by the delay. The burden of
proof shall be on the employer or insurer to show
prejudice; or even if prejudice be shown, the single
member or reviewing board may set aside the de-
fence of claim if he or they specifically state that he
or they are satisfied that the employee did receive a
personal injury arising out of and in the course of
his employment. In no case shall failure to make a
claim bar proceedings if the insurer has executed an
agreement in regard to compensation with the em-
ployee or made any payment for compensation
under this chapter.

939
940
941
942
943
944
945
946
947
948
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953
954
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956
957
958
959
960
961
962
963
964
965
966
967 Section 50. Whenever any question involving the

compensation of an injured employee or his depend-
ents is appealed to the supreme judicial court, and

968
969
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970 the decision is in favor of the employee or his de-
-971 pendents, interest to the date of payment shall be
972 paid by the insurer on all sums due as compensation
973 to such employee or dependents. Interest shall
974 begin from the date of the entry of the case in the
975 superior court.
976 Section 51. Whenever an employee is injured
977 under circumstances entitling him to compensation,
978 if it be established that the injured employee was of
979 such age and experience when injured that, under
980 natural conditions, his wages would be expected to
981 increase, in the same occupation or in kindred em-
-982 ployments, but not limited to the same employer,
983 that fact may be considered in determining his
984 weekly wages.

985 EXCLUSIVE STATE FUND.

986 Section 52. There is hereby created a fund to be
987 known as the “state insurance fund”, for the pur-
-988 pose of insuring employers against liability for per-
-989 sonal injuries or death sustained by their employees
990 and of assuring to the persons entitled thereto the
991 compensation and benefits provided by this chapter.
992 Such fund shall consist of all premiums received and
993 paid into the fund, of property and securities ac-
-994 quired by and through the use of moneys belonging
995 to the fund and of interest earned upon moneys be-
-996 longing to the fund and deposited or invested as
997 herein provided. Such fund shall be applicable to
998 the payment of losses sustained on account of insur-
-999 ance and to the payment of expenses in the manner

1000 provided in this chapter. Such fund shall be ad-
-1001 ministered by the state fund director, as hereinafter
1002 provided.
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Section 53. The state treasurer shall be the cus-
todian of the state insurance fund; and all disburse-
ments therefrom shall be paid by him upon vouchers
signed by the state fund director. The state treas-
urer shall give a separate and additional bond in
an amount to be fixed by and with sureties approved
by the state fund director conditioned for the faith-
ful performance of his duty as custodian of the state
fund. The state treasurer may deposit any portion
of the state fund not needed for immediate use in
the manner and subject to all the provisions of law
respecting the deposit of other state funds by him.
Interest earned by such portion of the state insur-
ance fund deposited by the state treasurer shall be
collected by him and placed to the credit of the
fund.

1003
1004
1005
1006
1007
1008
1009
1010
1011
1012
1013
1014
1015
1016
1017
1018

Section 54- Ten per centum of the premiums
collected from employers insured in the fund shall
be set aside for the creation of a surplus until such
surplus shall amount to the sum of one hundred
thousand dollars, and thereafter five per centum of
such premiums, until such time as in the judgment
of the state fund directors and commissioner of in-
surance such surplus shall be sufficiently large to
cover the catastrophe hazard. Reserves shall be
set up and maintained adequate to meet antici-
pated losses and carry all claims and policies to
maturity, which reserves shall be computed in ac-
cordance with such rules as shall be approved by
the state fund director, and the commissioner of
insurance.

1019
1020
1021
1022
1023
1024
1025
1026
1027
1028
1029
1030
1031
1032
1033
1034 Section 55. The board of trustees shall determine

what part of the funds of the state insurance fund
shall be invested, but such investments shall be

1035
1036
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made in the same manner in which the deposits of
the savings banks of the commonwealth are required
by law to be invested.

1037
1038
1039

Section 56. The expense of administering the
state insurance fund shall be paid out of such fund.
In no case shall the amount of such expenditures
for an entire year exceed twenty-five per centum of
the earned premiums of that year; and on the first
day of January, April, July and October, the state
fund director shall submit to the board of trustees
an estimated budget for the expenditures for the
succeeding three months, and the decision of the
board of trustees as to the amount to be expended
shall be final. The state fund director shall include
in his annual report to the board of trustees a state-
ment of the expense of administering the state fund
for the preceding year. All appointments to posi-
tions in the state insurance fund, except the state
fund director, shall be made subject to civil service
requirements unless waived for any particular posi-
tion, by the unanimous vote of the board of trustees.
The board of trustees shall appoint the director of
the state fund for a period of five years at the same
salary paid to members of the department of indus-
trial accidents. The state fund director shall make
all appointments, subject to civil service require-
ments, to positions in the state insurance fund, by
and with the advice and consent of the board of

1040
1041
1042
1043
1044
1045
1046
1047
1048
1049
1050
1051
1052
1053
1054
1055
1056
1057
1058
1059
1060
1061

1062
1063
1064
1065 trustees.

Section 57. The board of trustees shall consist of
seven members one of whom shall be the state fund
director. The other six members shall originally be
appointed by the department of industrial accidents.
Three shall represent employees and shall be selected

10G6
1067
1068
1069
1070
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from persons fully qualified by affiliation, occupa-
tion and employment, and with considerable ex-
perience in the administration of workmen’s com-
pensation insurance; and three to represent em-
ployers who are to insure in the state fund, and
fully qualified by affiliation, occupation, and em-
ployment, and with considerable experience in the
administration of workmen’s compensation insur-
ance. The term of the board of trustees with the
exception of the state fund director, shall be seven
years; but the original appointments by the de-
partment are to be for shorter periods so that the
term of not more than one member of the board of
trustees shall expire in any one year. Thereafter,
vacancies shall be filled by the remaining members,
by majority vote, and three shall always, by affilia-
tion, occupation, and employment, represent em-
ployers, and three shall always, by affiliation, occu-
pation, and employment represent employees, with
the purpose of giving employers a reasonably low
rate, consistent with a safe and sound fund, and of
giving the employees a reasonable portion of every
dollar paid into the fund by way of premiums and
otherwise.

1071
1072
1073
1074
1075
1076
1077
1078
1079
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1081
1082
1083
1084
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1090
1091
1092
1093
1094

The members of the board of trustees, except
the state fund director, shall receive one thousand
dollars salary annually, and shall, in addition, be
entitled to their reasonable traveling and other
expenses incurred in connection with their duties,
which expenses shall be paid out of the state fund
on the warrant of the state fund director. The
board of trustees shall meet as often as necessary,
and not less than once a month each year. It shall
adopt rules of procedure, and shall see to it that all

1095
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1097
1098
1099
1100
1101
1102
1103
1104
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personnel administering the state fund shall be
selected from persons fully qualified, that all re-
sponsible positions shall be filled by persons with
considerable experience in the administration of
workmen’s compensation insurance, and that the
standards of administrating the fund shall be the
same generally as for any well-managed private
company.

1105
1106
1107
1108
1109
1110
mi
1112

This includes maintenance of equitable rates of
premiums and dividends, and a careful watch on
the volume of uncollected and uncollectible pre-
miums.

1113
1114
1115
1116

The board of trustees shall create a medical
department, legal department, investigation depart-
ment, and follow in general the methods of admin-
istration employed previously by well managed
private compensation insurance companies; except
that the state fund shall not employ solicitors of
insurance, but shall establish such agencies and
means for the receipt of applications for insurance
and of premiums, as they deem economical and
necessary; in a manner similar to that used by
Savings Bank Life Insurance, under General Laws
(Tercentenary Edition), chapter one hundred and
seventy-eight, section thirteen, as amended.

1117
1118
1119
1120
1121
1122
1123
1124
1125
1126
1127
1128
1129

The board of trustees shall consider the condition
of the state fund, and examine into the condition of
its reserves, investments, and other matters relat-
ing to the administration of such fund. It shall
have access to all records and books of account and
shall have the power to require the presence before
it, or of any sub-committee, of any officer or em-
ployee of the fund. Information obtained by mem-
bers of the board of trustees shall be deemed con-
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Sciential unless disclosed by order of the board of
trustees. The quarterly estimates of administra-
tive expenditures out of the fund shall be sub-
mitted to the board of trustees for their action.
The state fund director shall detail to such board
of trustees such stenographic or other assistance as
it deems necessary. The board of trustees may
remove the director for cause after due hearing;
shall establish so far as permitted under the civil
service rules, reasonable salaries for all the person-
nel of the state fund and set up the form of admin-
istration in their opinion best suited to carry out
the purposes of the state fund economically.

1139
1140
1141
1142
1143
1144
1145
1146
1147
1148
1149
1150
1151
1152 The board of trustees shall arrange with the state

treasurer for the issuing of checks promptly in
payment of claims so that compensation shall
begin so far as reasonably possible on the eighth
day after the injury, in accordance with section
twenty-nine, and to that end may reimburse the
state treasurer equitably for the service of those
employees in the state treasurer’s office who issue
such checks.

1153
1154
1155
1156
1157
1158
1159
1160
1161 Section 57A. Self insurance or insurance in any

insurer other than the state fund is hereby pro-
hibited.

1162
1163
1164 Section 578. The state fund shall grant a policy

of insurance upon the request of any employer,
accompanied by the premium based on the manual
rate, last published by the state fund. Said manual
shall be published at least once a year, and shall
have classifications covering all forms of industry
within the state, in the manner now used by well-
managed private insurance companies in the com-
monwealth. If at the end of the first year the em-
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ployers’ risk turns out to be one written at a loss,
his individual rate may be increased five per cent
above manual; and if the loss is due to failure to
use or install known accident preventing devices,
the state fund shall proceed against him under sec-
tion sixty-nine; and if the manual rate shall be in-
sufficient by virtue of the inherent risk of the
business, and non-preventible, the manual rate for
all employers in the same classification may be in-
creased by the state fund director, by and with
the advice and consent of the board of trustees.

1173
1174
1175
1176
1177
1178
1179
1180
1181
1182
1183

Section 57C. In cases of bankruptcy, the claim
of the state fund for unpaid premiums shall be a
preferred claim.

1184
1185
1186

Section 67D. If for any reason, in the opinion of
the state fund director, and a majority of the board
of trustees, an assessment upon employers is neces-
sary to maintain the financial soundness of the
fund, the state fund director may make an equi-
table assessment upon employers insuring in the
state fund, but not to exceed an amount equal to
the annual premium.

1187
1188
1189
1190
1191
1192
1193
1194

Section 57E. It shall be the duty of the board
of trustees to recommend to the legislature annu-
ally such changes under this chapter as they deem
necessary.

1195
1196
1197
1198

Section 58. Employments and employers in the
state fund shall be divided into such groups and
classes as shall be equitably based upon differences
of industry or hazard for the purpose of establish-
ing premium rates, and for such purpose a system
of merit rating may be employed which shall take
account of the experience of each individual risk.
Premiums in the state fund shall be fixed at the

1199
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1206



HOUSE —No. 456.1938.] 37

lowest possible rates consistent with the mainte-
nance of a solvent fund and of reasonable reserves
and surplus; but in no event shall the rate of any
one employer exceed the manual rate by more than
five per cent.

1207
1208
1209
1210
1211

Section 59. Employments and employers insured
in the state insurance fund may be divided into
such groups as shall be equitable for the purpose of
accounting and declaration of dividends but for
the purpose of paying compensation the state fund
shall be deemed one and indivisible. Separate ac-
counts shall be kept of income and of losses and
expenses incurred, including contributions to catas-
trophe surplus and reserves adequate to meet
anticipated losses and carry all claims to maturity,
for each group. If such accounting shows a balance
remaining to the credit of the group at the close of
any policy period, which shall be deemed to be
safely and properly so applied, there may be
credited or paid to each individual member of such
group such proportion of such balance as the
amount of his earned premium sustains to the total
earned premium for the group for the period for
which the accounting is made.

1212
1213
1214
1215
1216
1217
1218
1219
1220
1221
1222
1223
1224
1225
1226
1227
1228
1229
1230
1231 Section 60. Premiums for any policy period shall

be paid into the state insurance fund at the begin-
ning of the period according to the estimated ex-
penditure of wages for the period. At the end of
the period an adjustment of the premium shall be
made according to the actual expenditure of wages.
If such adjusted premium is more than the premium
paid at the beginning of the period, the employer
shall pay the difference immediately upon notifica-
tion of the amount of the true premium and the

1232
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1234
1235
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difference due. If such adjusted premium is less
than the premium paid in advance, the employer
shall, at his option, receive either a refund of the
difference or a credit of the amount thereof on his
account with the state fund.

1241
1242
1243
1244
1245

Section 61. If an employer shall de'fault in any
payment required to be made by him to the state
insurance fund, after due notice his insurance in
the state fund may be cancelled and the amount
due from him shall be collected by civil action in-
cluding the reasonable cost of collecting same,
against him in the name of the state fund director,
and the same, when collected, shall be paid into the
state insurance fund, and such employer’s compli-
ance with the provisions of this chapter requiring
payments to be made to the state insurance fund
shall date from the time of the payment of said
money so collected as aforesaid to the state treas-
urer for credit to the state insurance fund.

1246
1247
1248
1249
1250
1251
1252
1253
1254
1255
1256
1257
1258
1259

Section 62. The state fund director shall make
reasonable regulations governing cancellation of
policies. He shall establish the premium rates by
and with the consent of the board of trustees, and
to this end shall set up an actuarial department,
appointments to be made in accordance with section
fifty-six. Any employer aggrieved by the rate
made by the state fund director may request a
hearing before the board of trustees, whose deci-
sion, after hearing, shall be final.

1260
1261
1262
1263
1264
1265
1266
1267
1268
1269

Section 63. Every employer who is insured in
the state insurance fund shall keep a true and
accurate record of the number of his employees
and the wages paid by him, and shall furnish, upon
demand, a sworn statement of the same. Such
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1275 record shall be open to inspection at any time and
1276 as often as may be necessary to verify the number
1277 of employees and the amount of the payroll. Any
1278 employer who shall fail to keep such record or who
1279 shall wilfully falsify any such record, shall be
1280 guilty of a misdemeanor.
1281 Section 6J+. Any person who wilfully misrepre-
-1282 sents any fact in order to obtain insurance in the
1283 state insurance fund at less than the proper rate
1284 for such insurance, or in order to obtain payment
1285 out of such fund, shall be guilty of a misdemeanor.
1286 (a) The state fund director shall have the right
1287 to inspect the plants and establishments of em-
-1288 ployers insured in the state insurance fund; and
1289 the inspectors designated by the state fund director
1290 shall have free access to such premises during
1291 regular working hours.
1292 ( b ) Information acquired by the state fund, or
1293 its officers or employees, from employers or em-
-1294 ployees pursuant to this chapter shall not be opened
1295 to public inspection, and any officer or employee
1296 who, without authority of the state fund director
1297 or pursuant to his regulations, or as otherwise
1298 required by law, shall disclose the same shall be
1299 guilty of a misdemeanor.
1300 (c) The state fund director shall make reports to
1301 the commissioner of insurance in the same manner
1302 as is required of other domestic insurers, and the
1303 commissioner of insurance may examine into the
1304 condition of such state insurance fund at any time
1305 for the purpose of determining the condition of the
1306 investments and the adequacy of the reserves of
1307 such fund, in the same manner as permitted of
1308 other domestic insurers.
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1309 Section 65. For every case of personal injury
1310 resulting in death covered by this chapter, when
1311 there are no dependents, the insurer shall pay into
1312 the treasury of the commonwealth two thousand
1313 dollars. Such payments shall constitute a special
1314 fund in the custody of the state treasurer who
1315 shall make payments therefrom upon the written
1316 order of the department for the purposes set forth
1317 in section thirty-seven and section three.

1318 MISCELLANEOUS PROVISIONS.

Section 66. In an action to recover damages for
personal injury sustained by an employee in the
course of his employment, or for death resulting
from personal injury, so sustained, it shall not be
a defence:

1319
1320
1321
1322
1323

(1) That the employee was negligent1324
(2) That the injury was caused by the negli-

gence of a fellow employee.
1325
1326

(3) That the employee had contractually or vol-
untarily assumed the risk of the injury.

1327
1328

(4) It shall be presumed that the injury was a
direct result of the employer’s negligence, and the
employer must assume the burden of proof to
rebut this presumption of negligence.

1329
1330
1331
1332

Section 67. The preceding section shall not apply
to actions for personal injuries received by em-
ployees of an insured person.

1333
1334
1335

(a) This act shall be elective both as to em-
ployees and employers; and an employee shall be
conclusively presumed to have elected to come
under the provisions of this chapter if he has not
given the notice required by section twenty-four.
An employer shall be conclusively presumed to

133G
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1338
1339
1340
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have elected to come under the act by taking out
a policy of insurance in the state fund herein pro-

vided, and thereby also to have waived his right
to jury trial. If the employer elects not to come
under the provisions of this act, the employee may
bring a common law suit and have the benefit of
the provisions of section sixty-six, and if the court
or jury find that the employer was negligent, in
addition to the usual damages, the entire reason-
able costs of the suit, including reasonable counsel
fees, shall be awarded. If, however, the court or
jury find that there wr as no negligence, but that the
personal injury received by the employee did never-
theless arise out of and in the course of the employ-
ment, damages with the usual civil costs, shall be
awarded as in ordinary tort cases involving per-
sonal injuries. On motion filed by either side, the
trial, whether before a judge or jury, shall be held
within sixty days of the filing of the motion, with-
out further action by the moving party, and no
postponements shall be granted to either party
except for reasons deemed urgent by the presiding
justice.

1342
1343
1344
1345
1346
1347
1348
1349
1350
1351
1352
1353
1354
1355
1356
1357
1358
1359
1360
1361
1362
1363
1364
1365 Section 68. The commonwealth and every

county, city, town or district having the power of
taxation, and any county or district maintaining a
hospital established under sections seventy-eight
to ninety, inclusive, of chapter one hundred and
eleven, shall insure in the state fund, all of its em-
ployees, whether elected, appointed, or under any
contract of hire or otherwise in its service, for per-
sonal injuries arising out of and in the course of
their employment, or for death resulting therefrom,
in the same manner as provided for private em-
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ployers. All the provisions of this act shall, so far
as reasonably possible, apply equally to public and
private employers, including charitable corpora-
tions or entities, save that as to public employers,
as hereinbefore mentioned, this act shall be com-
pulsory. The state fund shall insure its entire
personnel in the fund.

1376
1377
1378
1379
1380
1381
1382
1383 Section 68A. Any person entitled to receive

compensation as provided by section sixty-eight
from the commonwealth or from such county, city,
town or district, who is also entitled to a pension
by reason of the same injury, shall elect whether
he will receive such compensation or such pension,
and shall not receive both. If a person entitled to
such compensation from the commonwealth or
from such county, city, town or district receives
by special act a pension for the same injury, he
shall forfeit all claim for compensation; and any
compensation received by him or paid by the
commonwealth or by such county, city, town or
district which employs him for medical or hospital
services rendered to him may be recovered back in
an action at law. No further payments shall be
awarded by vote or otherwise to any person who
has claimed and received compensation under sec-
tion sixty-eight.

1384
1385
1386
1387
1388
1389
1390
1391
1392
1393
1394
1395
1396
1397
1398
1399
1400
1401

Section 69. On information by the state fund
director or any interested party that any employer
in the commonwealth, whether insured or not, is
conducting a business dangerous to life and limb
of his employees, and has failed to use or install
known accident-preventing devices, the department
of labor and industries shall investigate the matter,
and hold a hearing; and if the employer is found

1402
1403
1404
1405
1406
1407
1408
1409



1938.] HOUSE —No. 456. 43

to be so conducting his business, and has not
remedied the defect, the department of labor and
industries shall file a bill in equity in the superior
court, in the name of the commonwealth, and the
employer shall be enjoined from doing further busi-
ness until, in the opinion of the superior court, the
condition has been remedied, and the full costs of
the litigation reimbursed to the department of
labor. The written decision of the department of
labor and industries, following the hearing, shall be
prima facie evidence of the facts found, and it shall
be optional with the superior court as to whether
it will hear further evidence.

1410
1411
1412
1413
1414
1415
1416
1417
1418
1419
1420
1421
1422

Section 70. This act shall be interpreted liber-
ally, wherever reasonably possible, in order to
effectuate the intent of this chapter, and in order
to give employees thereunder and their dependents,
the full benefits of this chapter. Wherever the
board is of the opinion that a previously existing
common law rule or presumption narrows the right
of an employee or his dependents under this chap-
ter, it shall ignore said rule or presumption. No
ruling on evidence made by the board shall be
reversed for error, unless it affects the substantial
rights of the losing party. Where the injury
results from exposure to the elements in the course
of the employment, compensation shall be awarded
without additional proof of greater exposure than
other workmen or persons, and without proof of
inability to avoid the result. The board shall
award compensation to an employee injured by
assault or altercation in the course of the employ-
ment, unless the insurer sustains the burden of
proving that the assault or altercation was personal
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to the injured employee and had no relation to
the employment. A dependency award shall be
made if the injury leads to suicide, without proof
that the deceased employee acted in a delirium, of
frenzy, or under an uncontrollable impulse, or
understood the nature of his act. Where compensa-
tion is being paid and the insurer requests the
hearing, the burden of proof shall be upon it to
show a change in condition, entitling it to a reduc-
tion or cessation of compensation.

1444
1445
1446
1447
1448
1449
1450
1451
1452
1453

Section 71. All substitute schemes put into
effect by employers, or insurers, or others for the
sake of directly or indirectly avoiding coverage
under the workmen’s compensation act, and in the
state fund herein provided, shall be in addition to
the provisions of this chapter; and for an unin-
sured employer, shall in nowise bar the rights of
the employee under sections sixty-six, sixty-seven,
and sixty-seven (a); and for an insured employer,
shall in nowise bar the rights of the employee,
under any of the sections of this chapter applying
to employees of an insured employer.

1454
1455
1456
1457
1458
1459
1460
1461
1462
1463
1464
1465

Section 72. Beginning January first, nineteen
hundred and thirty-eight, every employer who
elects not to take out compensation coverage, shall
give notice to that effect in writing by registered
mail, to the department, within fifteen days from
said January first, nineteen hundred and thirty-
eight, and if not then in business, within fifteen
days after commencing business, and from the
first day of January of each succeeding year.
Failure to give such notice shall be deemed an elec-
tion on the part of the employer to come under
the provisions of the workmen’s compensation act,
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and the state fund director shall assess and collect
the premium as if the employer had applied for a
policy; and if an injury occurs prior to the time of
receipt of a policy or binder by the employer, the
employee, after conference with a board member,
shall have the option of suing at common law under
sections sixty-six, sixty-seven and sixty-seven (a),
or proceeding as if the employer were an insured
person under the provisions of this act, the award
to be paid by the employer and not by the state
fund.

1478
1479
1480
1481
1482
1483
1484
1485
1486
1487
1488

Section 73. Misdemeanors under this chapter
shall be punishable by a fine not exceeding one
thousand dollars, or imprisonment not exceeding
one year, or both.

1489
1490
1491
1492

Section 7J+. If any part of this chapter shall be
held unconstitutional, the remainder of the chap-
ter shall be unaffected thereby.
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