
Executive Department

tate House, Boston, May 26, 1938.

To the H■ Senate and House of Revresentat
I am returning herewith without my approval, House

Bill 2026, entitled, “An Act providing for the dis-
tribution BY THE COMMONWEALTH TO ITS MUNICIPALITIES
OF A SUM OF MONEY FROM THE HIGHWAY FUND,” for the
following reasons:

1. Under the provisions of Section 3 of the Sixty-third
Amendment to the Constitution of Massachusetts, before
final action on the General Appropriation Bill, the General
Court shall not enact any other appropriation bill, except
on recommendation of the Governor. Your honorable
bodies have enacted House Bill 2026 before final action
on the General Appropriation Bill in direct violation of
this section. The fact that you have inserted in House
Bill 2026 the statement, “without appropriation” does
not change the fact that this bill is an appropriation bill.
Your honorable bodies cannot insert language incon-
sistent with the facts and expect that language to prevail
over constitutional requirements. The true tenor of
legislation cannot be determined by the label imposed on
such legislation.

2. Section 4 of the Sixty-third Amendment to the Con-
stitution of the Commonwealth of Massachusetts provides
that after final action on the Appropriation Bill, special
appropriations may be enacted. House Bill 2026 was
enacted contrary to this section of the Constitution and
is, therefore, invalid.

I am annexing for your consideration the original
Opinion submitted to me by the Attorney General of the
Commonwealth.

CHARLES F. HURLEY,

HOUSE No. 2068

Cbc Commontoealtf) of fpassacftusctts

Governor.
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Department of the Attorney General,
Boston, May 25, 19:

His Excellency Charles F. Hurley, Governor of the Commonwealth
Sir: I have your communication of May 23, 1938,

informing me that House Bill No. 1800, being the gen-
eral appropriation bill, and House Bill No. 2026, entitled
“An Act providing for the payment by the commonwealth
to its municipalities of a part of the proceeds of the gaso-
line tax” have been passed by the General Court and
have been presented to Your Excellency for approval

You request my opinion on the following questions

“1. What effect would my approval on either of the bills men-
tioned herein have on the other bill mentioned herein?

2. Is House Bill 2026, the 88,000,000.00 bill, legally before me for
consideration? ”

In regard to your first inquiry, it is plain that the subject
matter of each bill is separate and distinct from that
embraced in the other, and that each bill is mutually in-
dependent of the other. They are not integral parts of
a single enactment so intimately and firmly connected as
to constitute a complete, entire unit, and therefore they
do not demonstrate a legislative intent that neither should
be enacted into law in the absence of the other.

You are accordingly advised that the approval of one
of these bills would in no way affect the other.

House Bill No. 2026 provides that “There shall be paid,
without appropriation, from the Highway Fund as soon
as may be to the several cities and towns for expenditure
under the direction of their respective highway depart-
ments for local highway purposes only, . .

. the sum of
eight million dollars.”

It becomes necessary to examine the nature and char-
acteristics of this act in order to determine whether it is
in fact and in truth an appropriating measure, and, if so.

CJje Commontoealti) of 9@asoact)usetts



1938.] HOUSE No. 2068. 3

then to decide whether it was within the competency of
the General Court to pass the measure prior to the enact-
ment of the general appropriation bill.

The instant act designates the disbursement from the
public treasury of a definite sum from a particular source
to cities and towns to be expended by them for the con-
struction and repair of local roads, streets and highways,
and for surface drainage, sidewalks and curbing, and for
traffic control and snow removal. The same is to be
paid from the Highway Fund, referred to in G. L., c. 90,
§ 34, and the proceeds from which are public revenues
which, by virtue of the Sixty-third Amendment to the
Constitution, section 1, have been paid into the State
Treasury. Moreover, this money is not segregated from
other public receipts and is not earmarked for any specific
purpose, and constitutes a part of the public revenues. A
recent attempt to have the moneys received from the
gasoline tax permanently employed for a single public
purpose has been held to constitute a specific appropri-
ation of money from the treasury of the Commonwealth,
and accordingly was excluded from the operation of the
initiative and referendum provisions of Article XLVIII
of the Amendments to the Constitution. Such funds
do not constitute a trust fund as do the contributions
received under the Massachusetts Unemployment Com-
pensation Law. Howes Bros. Co. v. Massachusetts Un-
employment Compensation Commission, 1936 Adv. Sh.
9370 9309379, 231

Indubitably, the Legislature had the power to appro-
priate the funds in question for the purpose expressed in
the bill. Our present inquiry is as to the effect and pur-
port of the act. The language is mandatory that the
money shall be paid and the time when such money
payments shall be made is as soon as may be. The
recipients are enumerated, the rate of payment to each
is defined, and the purpose for which the money is to be
expended is specified. There does not seem to be any-
thing lacking to constitute a complete appropriating
measure. Such a measure has been defined by one of
my predecessors as follows:
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The mere passage of an act by the Legislature, the carrying out
of which will necessitate the expenditure of moneys from the treasury
of the Commonwealth, does not of itself necessarily constitute an
appropriation. . . . What is necessary is explicit language setting
apart or making available a sum of money to be applied towards the
carrying out of the particular purposes of the act, or a general appro-
priation bill in which a sum of money is set apart or made available
to be applied towards expenditures in a particular department or for

lar purpose as mentioned therein. 5 Op. Atty. Gen. 613

The act in question clearly comes within the sweep of
this definition.

House Bill No. 2026 inaugurates a new policy relative
to the distribution of the proceeds of the gasoline tax, and
hence its effect cannot be limited to the distribution of
moneys already appropriated. It does not merely provide
that certain sums are authorized to be appropriated as
does Title 111 of the Social Security Act of August 14,
1935, c. 531, 41 St. at L. 620. Steward Machine Co. v.
Davis, 301 U. S. 548, 577. The bill in question makes a
present appropriation of $8,000,000.

The words “without appropriation” appearing in the
first line of the bill must be interpreted as meaning without
further appropriation, otherwise it would be entirely
inconsistent with the dominant aim of the bill, as the
money cannot be paid out of the public treasury without
an actual appropriation, and it would be inconceivable
that all the Legislature intended to do was to merely
lay aside the designated sum without providing for its
distribution to the cities and towns. Barrenness of
accomplishment is never to be attributed to the legisla-
tive branch of the government. Flood v. Hodges, 231
Mass. 252, 257. Commissioner of Banks in re Prudential
Trust Co., 244 Mass. 64, 70. Moreover, the intent of the
Legislature as expressed in the proposed measure is to be
gathered from the context of the measure as a whole, and
particular phrases are to be read in the light of such
context. The act itself clearly provides for the payment
of money to various municipalities.

A legislative practice has long been established to
authorize the payment of money without any separate
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appropriation on each occasion, where in the ordinary
administration, instances arise requiring reimbursements
to be made to citizens who have made payments found
to be excessive or wholly illegal. G. L., c. 8, §7, c. 29,
§ 18; c. 58, §§ 18-25; c. 62, §§ 43, 46; c. 63, §§ 6, ISA,
28, 51, 60; c. 64, § 6; c. 64A, §7; c. 65, § 27; c. 65A,
§§ 6, 7; c. 70, § 1; c. 90, § 2. They may in form be
appropriating measures, facilitating the accomplishment
of routine matters but some may authorize the distribu-
tion of funds theretofore made available. None are
operative without a prior appropriation.

The Constitution provides that special appropriation
bills must, as does the one in question, specify the means
by which the appropriation shall be defrayed, and fur-
ther requires that such bills, in the absence of a recom-
mendation of the Governor, cannot be enacted until
final action has been had on the general appropriation
bill. Const. Amend. Art. LXIII, §§ 3 and 4. It is clear
that no final action has yet been taken on the budget.
“No money can be paid out of the treasury except under
the provisions of the budget which require both execu-
tive and legislative sanction.” Opinion of the Justices,
1937 Adv. Sh. 811, 814. The law-making department
of the Commonwealth is not in the Legislature alone.
It is entrusted to both the Chief Executive and the
General Court, and one is as much an essential factor
as the other. Matter of Doyle, 257 N. Y. 244, 261. Smiley
v. Holm, 285 U. S. 355, 368.

Ordinarily, the General Court initiates and the Gov-
ernor completes legislation. In any event a law cannot
be enacted without giving the Chief Executive an oppor-
tunity to approve or disapprove it. Tuttle v. Boston, 215
Mass. 57. Okanagen Indians v. United States, 279 U. S.
655.

The debates in the Constitutional Convention relative
to this amendment clearly show that it was the intent
of the framers of the amendment that the general ap-
propriation bill should be disposed of by final action of
both the legislative and the executive branches of the
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government before any special appropriation bill, in the

absence of the recommendation of the Governor, should

be enacted. See Debates of the Constitutional Conven-
tion, 1917-1918, Vol. 3, pp. 1146, 1148, 1152.

Your second inquiry is therefore answered in the

negative.
Very truly yours,

PAUL A. DEVER
Attorney General.






