
Executive Department

To the Honorable Senate and House of Representative

I am returning herewith for amendment, House Bill
1925, entitled, “An Act relative to the practice of
optometry”.

Annexed hereto, and made a part hereof, is an Opinion
of the Attorney General dated May 26, 1938, concerning
this bill. I recommend that Section 3 of this bill be
amended in such fashion as to conform to the Opinion of
the Attorney General, together with such other changes
as may be necessary in order to provide against the un-
constitutionality of the provisions of the bill, referred
to by the Attorney General’s communication as being
unconstitutional.

I further suggest to your honorable bodies your con-
sideration of the feasibility at this time of referring this
bill to the honorable justices of the Supreme Court for
their determination concerning the constitutionality of
the bill if enacted into law.

CHARLES F. HURLEY,
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Department of the Attorney General,
Boston, May 26, 1938,

His Excellency Charles F. Hurley, Governor of the Commonwealth.
Sir :■ — In accordance with your request I have ex-

amined amended House Bill 1925, entitled “An Act
relative to the practice of optometry.”

In my opinion, the first and second sections of this
bill which regulates the practice of optometry would, if
enacted into law, be constitutional. The Supreme
Judicial Court of this State has recently held that the
practice of optometry is in the nature of a profession,
McMurdo v. Getter, 1937 Adv. Sh. 1355.

These sections are regulatory measures concerning the
professional conduct of those who, after being found duly
qualified, are authorized by the Commonwealth to prac-
tice their profession. The supervision and control of
those so engaged is an appropriate subject for legislation
in the interests of the public health. Commonwealth v.
Houtenbrink, 235 Mass. 320. Commonwealth v. S. S.
Kresge, 267 Mass. 145. Semler v. Oregon, 294 U. S. 608.
Roschen v. Ward, 279 U. S. 337.

The provisions of this bill contained in the third sec-
tion, however, adding a new section 338 to the General
Laws, are of a different character and go to such an extent
in attempting to regulate the conduct of a person prac-
ticing optometry as to make prohibitions which cannot
be said to be reasonable, but are of such a nature that
they appear to be purely arbitrary, even indulging every
possible presumption which might be made in favor of
the acts of the Legislature by a court considering the
constitutionality of this measure.

This section in effect provides that an optometrist shall
not practice his profession on premises not separate from
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premises whereon any business other than the practice of
medicine, dentistry or optometry is being conducted by
any other person. It is possible that there may be certain
kinds of business which are of such a nature that it would
be reasonable to exclude from premises which they occu-
pied persons practicing optometry, but it cannot be said
with any show of reason that “any business”, no matter
what it may be, with the exception only of the practice
of medicine, dentistry or optometry, falls within such a
group. The Legislature may not exercise the power
which it has to regulate optometry by the imposition of
unreasonable prohibitions upon the exercise of rights
common to all citizens. A state cannot “under the
guise of protecting the public, arbitrarily interfere with
private business or prohibit lawful occupation or impose
unreasonable or unnecessary restrictions upon it.” Lig-
gett v. Baldridge, 278 U. S. 106. Wyeth v. Cambridge
Board of Health, 200 Mass. 474, 478. Opinion of the Jus-
tices, 1938 Adv. Sh. 795.

If the provisions of this act had been made separable,
it may well be that the first two sections could have been
supported, as I have suggested, irrespective of the third,
but inasmuch as in its present form they are not so sepa-
rable, the act itself must be considered as unconstitutional
in view of the considerations which I have outlined.

Very truly yours

PAUL A. DEVER,
Attorney General.




