
No. 2177HOUSE

Executive Department

To the Honorable Senate and House of Representatives.

The action of the Legislature in disposing of the re-
districting message which I sent to your honorable bodies
on June 1, 1938, by assigning this matter for further
study by a recess commission of the Legislature to report
later in the year, can be characterized as not only a clear
evasion of your constitutional duty, but also a direct
invitation to court actions and general confusion rela-
tive to the coming election.

Amendment 71 of the Articles of the Constitution of
Massachusetts provides as follows: . Said special
enumeration shall also specify the number of legal voters
residing in each precinct of each town containing 12,000
or more inhabitants according to said census and in each
ward of each city. Each special enumeration shall be
the basis for determining the representative districts for
the 10-year period beginning with the first Wednesday
in the fourth January following said special enumeration;
provided, that such districts as established in the year
1926 shall continue in effect until the first Wednesday in
January in the year 1939.” Even a casual reading of
this amendment to the Constitution adopted by the
voters of Massachusetts in 1930 is convincing proof that
immediate action is necessary in order to properly carry
out the provisions of this amendment.

As a substantiation of this contention, I submit to you
for your perusal, an Editorial appearing in the Spring-
field Republican under date of June 8, 1938, which reads
as follows
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Redistricting of representative, senatorial and councillor districts
is constitutionally mandatory every 10 years in this state. This fact
comes first in considering the llth-hour demand of Gov. Hurley that
the Legislature perform this constitutional duty before prorogation.
The governor’s special message on the subject came very late, yet it
can be urged that the Legislature should not have waited to be prodded
into action that the constitution requires of it.

If the constitution is to enjoy that high respect that the people in
general are periodically advised to cultivate, the Legislature should
not ignore its own obligations. The constitution’s amendment 71 is
explicit. Requiring a state census in 1935 and “every 10th year
thereafter,” it proceeds as follows:

“Said special enumeration shall also specify the number of legal
voters residing in each precinct of each town containing 12,000 or more
inhabitants according to said census and in each ward of each city.
Each special enumeration shall be the basis for determining the repre-
sentative districts for the 10-year period beginning with the first
Wednesday in the fourth January following said special enumeration;
provided, that such districts as established in the year 1926 shall con-
tinue in effect until the first Wednesday in January in the year 1939.”

As that amendment was ratified by the people in 1930, it cannot be
urged that the Legislature is now taken by surprise. It has enjoyed
eight years’ notice.

It is true that the 71st amendment carries no clause to the effect
that, in case of failure to redistrict, the lines of the old districts shall
serve until new ones may be provided by law. There was obviously
a good reason for not including such an escape clause. An escape
clause of that character would have been used to justify indefinitely
making a dead letter of the redistrioting requirement, whenever the
political interests of a party in control of the state government, or the
legislative branch, dictated the preservation of existing district
boundaries.

In the absence of redistricting, to conform to the 71st amendment,
various legal complications are being forecast. There would inevi-
tably be a crop of them. The proper course to pursue, even at this
late day, is to obey the constitution, if it does take all summer.

It is begging the question for the Republican leadership
now to claim that they must have sufficient time to study
the question when they knew in 1930 all the provisions of
this constitutional amendment which they, themselves,
drafted in 1928 to cure a particular evil which arose out
of a wrong apportionment in 1926. They have per-
mitted three legislative sessions to elapse, and they have
failed in each legislative session to do anything to carry
out the mandates of the constitution.
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It is further obvious that no present member of the
House of Representatives, the State Senate, or the Gov-
ernor’s Council is immune from court action involving
the constitutionality of their districts unless the provisions
of this amendment are carried out by the present Legis-
lature.

I also desire to call to your attention the fact that
protest can be filed against the papers of any person
running for office in these various districts in the coming
primaries. This protest would be lodged with the Secre-
tary of State’s office and then turned over to the State
Ballot Law Commission for a hearing and decision. In
the event that the Ballot Law Commission ruled that
the objections were proper the papers would then be
invalidated and all persons who were candidates in our
primaries in these various districts would have only
recourse to the Supreme Court of Massachusetts by
legal proceedings. I call to your attention the dangers
that are inherent in not legislating at this time on re-
districting.

In 1926 a petition was filed in the Supreme Court
against the County Commissioners of Essex County
alleging that the apportionment of house districts in that
county by the County Commissioners was in violation of
the constitutional provisions. The time for the filing of
papers had expired and in the wisdom of the Supreme
Court the entire apportionment was set aside and the
various candidates for the House were all obliged to run
on stickers without benefit of party designation which
created a tremendous confusion at the time, but only
involved one county. It proved beyond doubt, however,
that the Supreme Court was not interested in matters of
technical legislation, but was interested in upholding the
Constitution itself. In 1916 the Supreme Court of
Massachusetts set aside, on two successive occasions, the
apportionment of Suffolk County.

The argument has been advanced that time does not
permit of a redistricting at this time. I would like to
suggest that your honorable body carry out its consti-
tutional duty relative to the house districts of the state.
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1 his does not require any great study nor does it involve
any long period of time for legislation to be enacted. It
is elementary arithmetic.

According to the special enumeration made by the Sec-
retary of State in 1935, there were at that time 1,847,364
legal voters in Massachusetts. With 240 representatives
to be apportioned, the constitutional representative unit
is 7,697, that is, one representative for each 7,697 voters.

In my previous message, dated June 1, 1938, I enu-
merated, for the benefit of the Legislature, the various
counties and the number of legal voters in the special
enumeration, together with the number of representatives
that should be appointed by your body to the counties.

I recommend the passage of a bill setting up the num-
ber of house districts for each county of the state. This
is all that would be necessary for the Legislature to do
in order to apportion the representative districts.

As far as the redistricting of the house districts is
concerned, that duty is imposed under our Constitution
solely on your honorable body. The passage of this bill
presents no difficult problem. It could be passed by both
branches within a day or two. This action is all that is
required to give the necessary authority to the various
County Commissioners to redistrict their various counties.
Therefore, I recommend that the necessary authorization
be given by the passage of this bill.

When the Secretary of State has notified them of the
action of the Legislature, the constitution states that
after the number of representatives has been apportioned
to the counties by the Legislature through the Secretary
of State, the County Commissioners must re-apportion
their counties according to the constitution within the
ensuing thirty days. It does not follow- that it w-ould
necessarily take thirty days. The County Commission-
ers in some of the counties could probably do their appor-
tionment inside of twT o or three days. It might take in
the larger counties two weeks; but in any event, the
constitution says it must be done within thirty days so
that sometime in July all of the House districts of the
State could be apportioned under the Constitution.
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In all counties, but Suffolk, the apportionment is done
by the County Commissioners. In Suffolk County the
Legislature has provided for a Board of Apportionment
elected by the voters of Suffolk County. The life of this
board expired legally in 1937. Although approximately
$5,000 was spent for service and expenses by this Board
of Apportionment, nothing was accomplished because the
Legislature failed to do its constitutional duty.

I recommend that remedial legislation be enacted to
extend the time for holding office by the apportioning
board to the first Wednesday of January, 1939.

If, by chance, there should still remain in the minds of
any of the members of the Legislature any doubt regard-
ing the constitutional duty which they owe to the people
of the Commonwealth of Massachusetts, then I recom-
mend that before prorogation the Legislature refer the
matter to the Supreme Judicial Court of Massachusetts
for its opinion as to the procedure the Legislature should
take in regard to Amendment 71 of the Constitution of
Massachusetts, and thus avoid the confusion which may
develop regarding orderly election procedure in Massa-
chusetts.

CHARLES F. HURLEY,
Governor.








