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(House, No. 2845 of 1961.)

Ordered , That the Legislative Research Council be directed to investigate and
study the subject matter of current house document, numbered 718, relative to
takings by eminent domain of a portion or portions of a tract of real estate which
in effect cause the remaining real estate to be inconsistent with local zoning laws,
and to file the results of its statistical research and fact-finding with the clerk of
the house of representatives from time to time but not later than the fourth Wednes-
day of January, nineteen hundred and sixty-two

4 dopled
By the House, April 6,1961.
By the Senate, April 10, 1961

Cfre Commontoealtfr of 00assadbusetts

ORDER AUTHORIZING STUDY.
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To the Honorable Senate and Home of Representatives.

Gentlemen: Thu Legislative Research Council submits here-
with a report prepared by the Legislative Research Bureau on the
subject matter of House, No. 718 of 1961, relative to takings by
eminent domain of a portion or portions of a tract of real estate
which in effect cause the remaining real estate to be inconsistent
with local zoning laws. This report was required by House Order
No. 2845 of 1961 directing the Council to study this subject.

The Legislative Research Bureau is limited by statute to “statis-
tical research and fact-finding. ’ This report therefore contains
factual material only, without recommendation or legislative propo-
sals. It does not necessarily reflect the opinions of the undersigned
members of the Council.

Respectfully submitted,

Sen. John E. Powers of Suffolk,
Chairman

Rep. John T. Tynan of Boston,
Vice Chairman.

Sen. Newland H. Holmes of Norfolk
and Plymouth.

Rep. James A. Kelly, Jr. of Oxford.
Rep. Armand N. Tancrati of Springfield.
Rep. Sidney Q. Curtiss of Sheffield.
Rep. Wallace B. Crawford of Pittsfield.
Rep. Harold L. Dower of Athol.
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To the members of the Legislative Research Council.
Gentlemen; House Order No. 2845 of 1961 directed the Legis-

lative Research Council to make an investigation and study relative
to the subject matter of House, No. 718 of 1961. This latter bill
concerned takings by eminent domain of a portion or portions of a
tract of real estate which in effect cause the remaining real estate
to be inconsistent with local zoning laws.

The Legislative Research Bureau submits such a report herewith.
Its scope and content have been determined by the statutory pro-
visions wEich limit Bureau reports to fact-finding and statistical
research, without recommendations or legislative proposals.

The preparation of this report was the primary responsibility of
Professor Richard G. Huber of Boston College, who served as con-
sultant, with assistance from Walter F. Hurlburt of the Bureau
staff.

Respectfully submitted,

C&e Commontoealtb of e@assadnisetts!

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL.

HERMAN C. LOEFFLER,
Director, Legislative Research Bureau.



This report by the Legislative Research Council is sub-
mitted in accordance with a 1961 legislative directive calling
for a study of a bill requiring the taking of an entire parcel

land if the remnant otherwise left is not usable under
local zoning laws.

Background and Purpose of Study
Many public works, and particularly modern highways,

require the use of only a portion of the privately owned
parcels of land on which they impinge. This use may require
cutting across the middle of a parcel of land, and separating
it into two parts. Or the routing may mean cutting off a
certain portion along the boundary of the land.

In these cases, the measure of land taking damages to be
paid is the market value of the portion taken away from the
private owner plus severance damages equal to the reduction
in market value of the land left to him.

When the segment left to the owner is greatly reduced in
size, or its access no longer exists, the severance damages will
tend to equal its total market value.

A parcel of land that cannot be used under applicable
zoning regulations is an uneconomic remnant. Dissatisfac-
tion of both the owner and the taking agency with the
damages assessed upon partial taking, and the difficulties
encountered in finding a use for uneconomic remnants have
created various problems. The bill under study proposes one
method for solving them.

Condemnation of extra land that is not required for a
public project is denominated excess condemnation. It is
constitutionally permissible in Massachusetts whenever the
land remnants thereby created are unusable or worthless.
By constitutional amendment excess takings along streets

C6e Commontoealti) of e@assaci)usctts

SUMMARY OF REPORT.

MASSACHUSETTS LAND TAKING LAW.



HOUSE No. 3657. [Mar.8

and highways, up to a depth for “suitable building lots” are
permissible, although the remnants are sufficiently large so
that they would be usable by the private owner.

Absorption of Remnants. Careful project planning can
often absorb remnants. Sometimes they can be directly and
fully absorbed by proper adjustment of plans for the public
project, or they can be utilized under more recent concepts
of areas that are desirable for supplemental or subsidiary
public purposes, such as picnic and rest areas along highway
rights of way.

Public Purpose. Federal and Massachusetts constitutions
base the taking of land, and the accompanying expenditure
of public funds, on the doctrine of public purpose. The
federal courts interpret this action to require only that a
public benefit be conferred. In Massachusetts the courts
require public use and specify that the public interest must
outweigh any possible private interest. The State’s concepts
of what constitute proper government functions have been
expanding with the years, thus avoiding the limitations of
the Massachusetts doctrine.

When only a portion of a parcel of land is required for a
given public project, the purchase or taking of the remnant
is called excess acquisition. Three theoretical bases justify-
ing excess acquisition have been developed: (1) Remnant,
(2) Protective and (3) Recoupment theories.

Conflicts arise between the policies of two or more govern-
ment agencies that may be concerned with a particular land
taking. Under Massachusetts law the five following bases are
available to solve them.

(1) One agency is made dominant in conflicts. This solu-
tion is frequent and usually gives the taking agency the
power of final decision. On zoning problems, the munici-
pality and the owner must therefore accede to the determi-
nation of the taking agency.

(2) A third agency may be designated to settle the disputes
between two agencies with conflicting policies.

(3) Limitations are imposed upon one agency to protect
the other. Thus the taking agency may be limited in the

LAND TAKING CONFLICTS BETWEEN AGENCIES.
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land area it can take or the zoning agency may be limited by
requiring rezoning of remnants unusable after a partial
taking.

(4) The taking agency may compensate the zoning agency,
e.g., it may be required to reimburse the municipality for
tax losses or to pay the maintenance costs created by a
partial taking.

(5) The taking agency must use the land taken promptly
under pain of possible reversion of the land to its former
owner.

The major agencies of the Commonwealth that acquire
land for public use usually leave the problem of disposal and
use of uneconomic remnants to the private owner, or to the
municipality concerned. Local regulations over land use
will usually be taken into account by the program and policies
of the taking agency planning group. These regulations will
not control if a conflict arises between them and the agency’s
objectives. The agencies generally modify their plans to con-
form to the wishes of the owner and municipality when this
can be conveniently done.

Municipalities solve the problem of unusable land rem-
nants under local zoning in several ways.

(1) The local zoning regulations include a “grandfather
clause” that exempts a remnant left from land acquired for
a public purpose from strict compliance with zoning require-
ments.

(2) The municipality acquires the remnant, ordinarily only
if the owner has no desire to retain it.

(3) The area may be rezoned on the basis of zoning stand-
ards with which the remnants can comply.

(4) Variances can be granted when enabling act standards
permit.

(5) Co-operation of owners and the municipality may per-
mit the exchange and reorientation of the remnants to create
new, usable parcels.

MASSACHUSETTS PRACTICE.
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When land takings create remnants that cannot be used
under local zoning regulations, the remnants may be made
usable by the application of one of several present statutory
devices. The following means of solving the unusable rem-
nant problem will not always be applicable but, in some
situations, will permit the return of the land to a permitted
economic use:

(1) The zoning law may be unconstitutional as applied to
the remnant, thus freeing it for use.

2) The remnant may be rezoned.
3) A zoning exemption may be applied to the remnant.

(4) Local authorities may grant a variance or a special
permit for the remnant.

(5) Various land remnants may be sold or combined so
that ail land complies with the applicable zoning.

(6) The remnant may be acquired by another public agency
for its own purposes.

(7) The taking agency may, in some situations, acquire
the entire parcel and dispose of the remnants in such form
that they will comply with local zoning.

State Agencies. In many States, highway department and
other state agencies acquire remnants under local concepts
of excess condemnation or excess acquisition. Their solu-
tions are as follows:

(1) The taking agency is given sole power to decide if it
will take the remnant. Many States exercise this power in
nearly all remnant situations.

(2) Some States, either because of statutory or administra-
tive restrictions, can take only those parcels that do not
exceed a given size or that will return the cost of acquisition
upon resale.

(3) In some States remnants cannot be taken but they can
be purchased, thus protecting the landowner.

(4) If the owner so requests, the taking agency must ac-
quire the remnant.

(5) In a number of States, the personnel of the taking

SOLUTIONS OF SOME LAND REMNANT PROBLEMS.

PRACTICES ELSEWHERE.
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agency meets with owners of remnants to help them ex-
change and reassemble their land so that parcels will be
created that will meet zoning requirements.

(6) Taking agencies voluntarily or compulsorily comply
with local planning and land use laws.

(7) Some States, particularly on highway programs, ac-
quire remnants as a part of their future acquisition program.

(8) While no State permits a public agency to go into the
real estate business, the acquisition of remnants and their
resale, as is, to abutters, or to others upon reassembly and
resubdivision, has often proven profitable. Thus the fear
that excess acquisition will require considerable state ex-
penditure seems unwarranted by experience.

Federal Agencies. Federal taking is not limited by local
land use regulations, but federal agencies comply with them
when practicable. Excess acquisition for the interstate high-
way program and other federal road grant-in-aid programs
is severely limited by a strict policy against reimbursement
for excess land costs.

Cities.— When remnants have been created in New York
City, rezoning, grants of variances, and extension of the regu-
lations of one zone into another have been used as means of
making the remnants usable. When these fail the city takes
the remnants and, if they cannot be incorporated into the
public project, sells them after reassembly and resubdivision.

Detroit condemns all unusable remnants and sells them
to an abutter, if they cannot be used for a public purpose.
Washington, D. C., has ordinarily retained its remnants for
park or highway purposes, but has found this solution not
fully satisfactory.

Outside authorities supported many of the solutions noted
above. Their major comment was that co-operation and co-
ordination among agencies is required if the best solution is
to be found. A set solution blindly applied to all cases will
not be as satisfactory as a solution giving due consideration
to the interests of the taking agency, the zoning agency and
the private landowner.

VIEWS OF AUTHORITIES ON REMNANT DISPOSAL
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These authorities note, however, that a solution based
upon a policy of flexibility generally provides a poor solution
in the absence of co-operation and co-ordination. Thus an
additional solution of the basic unusable remnant problem
can be adduced: a joint body of the agencies interested, or a
superior co-ordinating body with representation from all
interested agencies, could be created with the power to solve
the conflicts.

The use of subdivision control laws and urban renewal were
also noted as means of handling the remnant unusable under
local zoning, although their application would be limited to
special situations. A possible final solution not noted before
would involve tax credits or deductions to the owner of an
uneconomic remnant.

The report considers the reasons for and against adoption
of fourteen solutions to the uneconomic remnant problem.
Each solution is not necessarily exclusive and the most desir-
able legislation may include two or more of the proposals
made by various authorities. The discussion constitutes
background material for consideration of House, No. 718 of
1961, which became the basis of the legislative study order
directing preparation of this report. That bill prohibited
any land takings under eminent domain which caused the
residual holdings of the individual landowners concerned to
become inconsistent with local zoning laws.

The fourteen solutions fit into four categories:
(1) Those involving acquisition of the remnant by some

government agency;
(2) Those involving limitations upon the power of either

the acquiring agency or the zoning agency to interfere with
the exercise of the power of the other;

(3) Those imposing a penalty upon the taking agency for
the benefit of the zoning agency;

(4) Those solutions imposing obligations of co-ordination
and co-operation.

These four approaches do not include the provision of the
present zoning law remedies under which remnants can be
relieved from zoning restrictions.

CONCLUSIONS.
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Solutions based upon acquisition of the remnants under
eminent domain proceedings by a government agency are
probably the only fully satisfactory proposals when the rem-
nant left is truly uneconomic. However, they are very drastic
in many situations under present law. Moreover, the excess
takings involved may exceed the constitutional limitations
of the public purpose which must be served, and may be a
heavy and unnecessary financial burden upon the taking
agency. When a federal grant-in-aid program is involved,
excessive acquisition costs may bar federal reimbursement.

Either the taking agency or the zoning municipality may
have their powers limited for the benefit of the other. This
result may be achieved by imposing specific limitations or by
giving the final power of decision to one of the agencies con-
cerned or to an outside arbitrating agency. These solutions
tend to be either insufficiently flexible because they impose
overly detailed standards, or the taking agency’s determina-
tion of its requirements is subject to outside restrictions or
veto. They do provide machinery for avoiding or settling
conflicts and thus tend to encourage co-operation and co-
ordination.

The taking agency may be required to reimburse the mu-
nicipality for its financial losses due to local land taking. Or
it may be required to use the property promptly. These
penalty types of solution are generally considered inadequate
unless other solutions are joined to them. They do, when
applicable, partly protect municipal interests, but fail to
protect the interest of owners of private property.

Statutory provisions requiring co-operation and co-ordina-
tion between the taking agency and the municipality are
difficult to specify and more difficult to enforce. The solu-
tions based upon this principle, however, offer the means
most authorities consider basic in avoiding or at least mini-
mizing the difficulties of uneconomic remnants to the owner
and to the municipality. If remnants are created that are
unusable under zoning requirements, some of them can
readily be made usable under existing zoning law devices.
Other remnants that are truly uneconomic can be acquired
or otherwise adapted for some public if not private use.
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Legislative Background.

The Legislative Research Council was directed by House, No.
2845, printed on the inside of the front cover of this report, to in-
vestigate and study the subject matter of House, No. 718, which is
duplicated in Appendix B. The latter bill, filed by Representatives
George I. Spatcher of Attleboro and Carlton H. Bliss of North
Attleborough, prohibits the taking by eminent domain of any por-
tion of a tract of real estate which causes the remnant thereof to be-
come inconsistent with local zoning laws.

House, No. 718 was referred to the Committee on Mercantile
Affairs, which recommended House, No. 2845, directing the Research
Council to study the proposed legislation. The order was adopted
in turn by the House and Senate in April, 1961.

Origin of Study.

The taking of real estate by eminent domain has traditionally
been restricted, by constitutional interpretation and by statute, to
the land which is necessary for the public purpose being served.
Despite both legislative and judicial recognition in recent decades
that public purpose is both a developing and expanding concept,
eminent domain is, in most States, exercised to take only that land
required for a given project. This limitation often results in the
taking of only a portion of a parcel or tract which Iras been in use
as a single unit.

Partial takings are not novel, having occurred particularly in
takings by railroads during the past century. The problem has,
however, become more prevalent in recent years with the building

Ctje CommontoealtJ) of Massachusetts

LOCAL ZONING AND PARTIAL TAKINGS UNDER
EMINENT DOMAIN.

Chapter I. Introduction
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of great interstate highway systems which require the taking of land
that often cannot follow property lines. These highway takings
involve very long, relatively narrow strips of right-of-way, and
partial takings are very common. In some cases this practice results
in the land remnants not taken being unusable under the local zoning-
laws.

This particular problem arose in land takings of the Department
of Public Works in the Attleboro area in connection with Interstate
Route 95, and motivated the filing of the proposal under study.
In some cases residential lots were so reduced in area or frontage
that no building could then be constructed on the lots under local
zoning laws. In other instances a residence was left on the remaining
parcel but area or frontage requirements were no longer met, and its
new nonconforming status made the property subject to relevant
use limitations. The proposed bill, House, No. 718, prohibited the
partial taking of a lot, parcel or tract of land if the remainder would
not comply with local zoning.

Scope of Study.
The scope of this study is related to the precise question raised by

the proposed statute. What are possible solutions of the problem of
land, left to an owner after a partial taking of his fee, being no longer
usable because of noncompliance with local zoning laws? Related
problems will be discussed as suggesting possible solutions to the pre-
cise question and, in turn, may be suggestive of a broader approach
to the basic problem of land remnants that are economically un-
usable, no matter what may be the cause. The scope of this report
will, therefore, be more clearly identified by indicating what prob-
lems in the general area will not be covered, and what problems
will be covered only as they relate to the precise legislative problem.

Severance Damages. The limitations imposed upon the exercise
of the eminent domain power reflect a general fear that government
may take excessive amounts of land, thereby damaging private
enterprise. Hence, any takings of land in excess of the amount
actually required for projects have been exceptional. Acquisitions
are frequently limited to taking a part rather than the whole of
an owner’s land.

Since just compensation must be paid for any taking, the law
provides for severance damages, i.e., those damages suffered by
the land remnant not taken because of the taking of the other part.
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Total damages are computed either as (1) the sum of the market
value of the land taken, and the severance damages to the land not
taken; or (2) the difference between the market value of the land
prior to taking, and the market value of the remainder left after
taking.

Both theories will often produce the same theoretical dollar
amount, although the second theory more specifically balances the
benefits received by the remnant against the damages which it
suffers. 1 Despite the theoretical neatness of these damage rules,
dissatisfaction often results from their practical application.

Taking of Less than Fee Simple. Another problem relating to
partial land takings by eminent domain is considered only indirectly
in this report. In a number of situations, the taking agency may
take less than the fee of a parcel of property, as in the taking of an
easement for access or for a local road. In some of these cases the
rights left to the landowner may be limited so that, for example,
under local zoning laws street widening projects may reduce frontage
or yard dimensions below set standards, or may prevent the installa-
tion of legally required parking on commercial property. Under
present types of zoning used in Massachusetts, however, this occa-
sional problem can usually be solved by use of variance, exemption
or special permit procedures of the local zoning laws.

Uneconomic Remnants. Land remnants from partial takings
suffer more frequently from being economically unusable than from
conflicting with zoning regulations. Thus, such land may be left
landlocked, with no access available. The portion left may be un-
usable in its present size for its logical economic purpose, as when a
piece of farm land then becomes too small for competitive raising of
crops or livestock. The adjoining public use may create noises or
other nuisances, or cause deprivation of light and air, or risks of
damage near new airports.

This report considers the solutions that have been adopted to
handle these non-usability situations. These solutions may suggest
a broader legislative approach to land remnants that are no longer
usable by the private owners, no matter whether the non-usability
is created by zoning laws or other factors.
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Chapter 11. Massachusetts Land Taking Law.

Legal Background.

Early Statutes and Decisions.
The Supreme Judicial Court accepted the remnant theory of

excess condemnation in a 1910 advisory opinion that was one of
two in which it rejected takings based essentially upon the recoup-
ment theory. 1

In a somewhat later opinion it rejected takings that were essen-
tially based upon the protective theory, although elements of the
recoupment theory were present. 2 (These three theories are de-
scribed below.)

Until repeal of the 1904 act in 1918, the Commonwealth and its
cities had relatively narrow powers of excess condemnation (under
Acts of 1904, c. 443, § 2, repealed by Acts of 1918, c. 257, § 203).
The 1904 statute permitted the taking of the fee of the whole of any
parcel when part of it was required for a public project, “if the
remnant left after taking such part would from its size or shape be
unsuited for the erection of suitable and appropriate buildings, and
if public convenience and necessity require such taking.”

In 1910 this statute was considered by the Court to go to the very
limit of constitutional public purpose. 3 No later opinions authorize
excess taking per se but it has been allowed when a valid related
public purpose can be used to support the taking.

At the same time that the Court was flatly rejecting the recoup-
ment and protective theories, it supported a taking of additional
land in connection with a taking for subway purposes. 4

While only the basement and part of the first floor of a three-
story business building were required for actual subway purposes,
the Court sustained a taking of the entire building although the
portion not needed was offered for sale or lease nearly immediately
after the taking. The faking agency was liable under the statute

any damages to property not taken; a taking of the entire
building would reduce public expenditures for these injuries, either
directly as consequential damages or indirectly in the form of in-
creased severance damages. The Court found that the part of the
building not needed for the tunnel would necessarily be injuriously
affected and thus it was reasonable and proper to take the entire
fee to avoid payments for the injuries.
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The opinion cannot be read as accepting either the recoupment or
protective theories, since the taking was designed to protect the
agency during construction of the project, not to provide means
after project completion either to protect it or to encourage develop-
ment congenial to it. But the Court clearly indicated that taking of
additional land is valid when a supplemental public purpose, related
to the original basic public purpose, is involved.

al Amendment of 1911.( 01

In 1911, the Massachusetts Constitution was amended (Amend-
ment Article 39) adding the following pertinent paragraph to
Declaration of Rights, Article 10.

ture may by special acts for the purpose of laying out, widening or
ting highways or streets, authorize the taking in fee by the Commonwealth

property than are needed for thetowr

actual construction of such highway or street; provided, however, that the land
and property authorized are to be taken as specified in the act and are no more
in extent than would be sufficient for suitable building lots on both sides of such
highway or street, and after so much of the land or property has been appropriated
for such highway or street as is needed therefor, may authorize the sale of the

ler for value with or without suitable restriction

Subject to limitation of authorization, size of taking, and the type
of public project involved, excess condemnation upon recoupment
and protective, as well as remnant, theories is thereby permitted.
The very limits of the amendment, however, makes the basic Massa-
chusetts doctrine applicable in a number of situations in which un-
economic remnants are left after partial takings.

The above amendment may be much less important than it was
originally conceived to be. When the public purpose doctrine is
applied to situations in which there are both public and private
benefits, the Massachusetts decisions require that public use and
benefit shall predominate and that private benefits be secondary
and incidental. What constitutes a proper public use and benefit
will be determined by the basic concept that a government can only
act to protect the public health, safety, morals and welfare. The
taking of private property and the expenditure of public funds must
thus be designed primarily to effectuate one or more of these basic
governmental objectives. But these objectives, particularly that
of public welfare, have a varying content dependent upon many
things.
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Today our culture is in a large sense social. Governments strive
to accomplish social objectives that provide security and support
for the public. This approach has necessarily resulted in less em-
phasis upon objectives related to rights of private individuals, par-
ticularly on those relating to property, since much legislation de-
signed to protect the public or a large segment thereof can be carried
out only at the expense of some loss of individual freedom. The
result of this change in emphasis has been a broad expansion of areas
into which the government is constitutionally permitted to intervene.

This change of emphasis has been obvious in the public purpose
w doctrine as applied to takings by eminent domain and to expendi-

tures of public funds. The leading public purpose case within the
Commonwealth is Loivell v. City of Boston (111 Mass. 454) in which
the Court held unconstitutional a plan for raising public funds to be
used for mortgage loans to assist property owners whose homes were
destroyed by the great fire of 1872. Today the concept of urban
renewal, particularly its conservation and rehabilitation aspects,
is basically the same as that rejected ninety years ago as not being
for a public purpose. While Amendment Articles 43 and 47 (adopted
in 1915 and 1917, respectively), were apparently designed to nullify
the specific result of the Lowell case, they are not required to validate
urban renewal legislation under modern concepts of proper govern-
ment functions. They do, however, point out that the narrow con-
cept of governmental function represented by the Loioell case was
rejected in the Commonwealth over forty years ago.

The public purpose doctrine has thus remained constant in theory
in the Commonwealth but as a practical matter has greatly ex-
panded. This has had a direct effect upon the taking of land other
than that specifically required for the primary public purpose. A
1953 Opinion of the Justices (330 Mass. 713) upheld takings of land
outside the right-of-way by the Massachusetts Turnpike Authority
for roadside restaurants and filling stations and, in Luke v. Massa-
chusetts Turnpike Authority (337 Mass. 304), the Court sustained
Authority taking of property of two landowners to provide access

"to the third owner of a parcel landlocked by the taking for the turn-
pike right-of-way. Substitute taking, the taking of one piece of
property to replace another taken for a public purpose, is closely
related to excess taking. McLean v. City of Boston (327 Mass. 118)
sustained the taking of parcels of land upon which to place houses
moved from other land required for a public project as being for a
public purpose, at least during a time of housing shortage.
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Declining Limitations on Excess Condemnation.
These cases and others similar indicate why the limitations im

posed upon excess condemnation by judicial non-acceptance of the
protective and recoupment theories are less important than they
once were. With much broader concepts of valid grounds for the
exercise of governmental power, additional land, including remnants
that would otherwise be left after a partial taking, can be incor-
porated into the project either to serve one aspect of the main public
purpose or, more commonly, to serve a supplementary and subsidiary .
public purpose. V

Even in those cases in which excess condemnation could only be
justified upon the basis of the protective and recoupment theories,
supplemental public purposes may support the validity of the taking.
Thus urban renewal, in its redevelopment aspects, is based sub-
stantially upon the recoupment theory, but because of its relation-
ship to the public purpose of prevention and destruction of blight,
no question would be raised of invalid excess taking. Protection of
airport approach and departure lanes can be obtained by a taking of
land and the sale or lease thereof subject to restrictions. Such
action clearly represents an application of the protective or re-
strictive theory, but again any excess taking would be supported
under the public purpose of providing for the safety of air naviga-
tion. Thus fewer cases now represent situations in which excess
condemnation, unrelated to any supplemental public purpose, must
be justified solely upon the basis of acceptance of the remnant, pro-
tective and recoupment theories

Remnants Absorbed for Related Purposes.

Remnants not required for a public project, and which planning
cannot bring under the original public purpose of the project, can
often be absorbed for a related purpose. The discussion presented
below is merely suggestive of the manner in which proper planning
and subordinate public purposes can be used to avoid constitutional
difficulties.

While the remnant theory of excess condemnation is constitu-
tionally permissible within the Commonwealth, authority to con-
demn even unusable remnants must be statutorily granted before
it can be exercised; private corporations and a number of public
agencies have not been given the power. Thus, for these bodies,
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any taking of remnants must be for an actual public purpose, either
an aspect of the original purpose or a supplemental one.

When a highway right-of-way is the major purpose of a taking,
various subordinate uses can justify taking of remnants, which can
be planned so that they perform a function related to the highway.
These subordinate uses are many, and include interchanges and
access, roadside parks and picnic areas, scenic and historic sites,
removal of traffic and safety hazards, equipment storage and work
facilities, sources of gravel, sand and other construction materials.

restaurants, gasoline service stations, parking areas, protec-
'”tion of the highway with proper slopes, and protection from erosion

and other hazards, walks, bicycle and horse paths, frontage roads
paralleling parts of controlled-access highways, and land for future
highway development.

A taking for any one of these subordinate purposes would be for a
valid public purpose and need not be related to excess condemnation.
These purposes, itmust be repeated, relate to planning of the project.
A remnant that cannot be planned for one of these purposes cannot
be taken under any such purpose. It must be taken, if it can con-
stitutionally be taken at all, under strict excess taking theory or
Amendment Article 39. But careful planning may avoid this con-
stitutional public purpose problem in many cases, perhaps the ma-
jority, in highway takings.

The widening, realigning and repair of highways also require
takings of land and resultant land remnants can also be incorporated
into the permanent plans or be used for temporary construction
purposes.

No problem of excess taking will ordinarily occur in large takings
as for parks and recreation areas and school and major institutional
sites. But any remnants could ordinarily be incorporated into the
site or used for such subsidiary public purposes as parking, mainte-
nance areas and landscaping.

The main problem with this type of site is that the taking agency
may wish to protect it from incompatible adjoining uses. In many

“cases this protection can be provided by police regulations which
prohibit commercial enterprises or forbid activities such as the sale
of liquor within a certain distance of the site. At times the most
effective means would be purchase of the property which would then
be sold or leased to private persons subject to use restrictions. How-
ever, this may not be constitutionally valid as being excess taking-
under the protective theory. In some instances, of course, a pur-
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chase if not a taking of an easement or development right may ac-
complish the desired result without the need for acquisition of the
entire fee and then resale to a private party. This method partly
evades the constitutional issue.

Public Purpose Doctrines of Massachusetts Courts
The Massachusetts Constitution is interpreted to require that any

taking by eminent domain, and any expenditure of public funds,
must be for a public purpose. This area of constitutional law is both
confused and confusing but bears directly upon most of the ways
being considered to solve the basic problem of this study.

Massachusetts is a leading proponent of the conservative, narrow
interpretation of this constitutional limitation. On the other hand,
the federal courts and some state courts have adopted a “public
benefit” rule that, in effect, validates any government action that
may benefit the public or some segment of it. Under this rule, as
under the more conservative one, no government action for purely
private purposes would be valid. Legislative determination that a
specific act is publicly beneficial is, however, given almost conclusive
effect, and no requirement that the public benefit exceed private
benefit is imposed.5

The Massachusetts doctrine, also followed in some other States, is
more limited. While few governmental acts do not in some way
affect private interests, an act is valid only if its major and dominant
purpose is public. The fact that the public may be incidentally or
even considerably benefited is not the issue; the main, prime pur-
pose of the governmental act must be to secure a public interest.

The Supreme Judicial Court lias interpreted the public purpose
doctrine to require a full analysis of the facts in each case; thus
precedent, while very helpful, is not necessarily so controlling that
the Court’s answer can be readily predetermined. One-third of all
advisory opinions handed down by the Supreme Judicial Court in
the last fifteen years has involved the question of public purpose in
whole or in part, although in only a few cases has the Court not
found a dominant public purpose.

Changes in concepts of proper areas of government action have
increased the likelihood that a given government act will be sus-
tained as being for a public purpose. The Court’s earlier decisions,
however, may make it difficult to avoid invalidation if the means
used to accomplish a given purpose does not differ from that held
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to be unconstitutional in an earlier decision. The basic require-
ment of the narrow doctrine is that some use by the public of the
land taken or purchased is required, but a number of exceptions to
this strict doctrine exist. It is therefore not always certain that
private use of the land will invalidate the purchase or taking.

Theories of Excess Takings

Excess taking is a misleading phrase in the constitutional sense
. If it means that a public agency can exercise the eminent domain
*power or use public funds to acquire land for which there is and can

be no benefit to the public, the acquisition would be unconstitutional
by all standards. Some type of public benefit is required and thus
excess taking is not strictly an acquisition of excess land. Hence,

flowing paragraphs discuss the three theories that the court
have used to justify the taking of land beyond the bare minimum
iirectly required for a given public project, namely, remnant

strictive or protective, and recoupment theories
Remnant Theory. When remnants and remainders that would

be left after land directly required for a public project would be
unusable or worthless, the purchase of these remnants is a valid
public purpose. The theory is that the land, being unusable, does
not deprive a private owner of anything of value and avoids costs
of protracted litigation over damages. The savings of public money
involved, at no loss to any private owner, constitutes a valid public
purpose.

The taking, rather than the purchase of the remnants, over the
objection of the owner, may, however, raise more complicated pub-
lic purpose questions. If the owner wishes to retain the remnant it
obviously has value to him and taking it merely to reduce public
costs may not be constitutionally permissible. Nichols believes
that Massachusetts cases may justify such taking as being reason-
ably incidental to the laying out of public ways, at least when the
individual facts erf the case indicate the taking is not for land
speculation. 7

Restrictive or Protective Theory. This theory permits the acqui-
sition of property for the purpose of placing restrictions thereon for
aesthetic or safety purposes. Public purpose is ascribed to such
takings on the basis that the purpose of a given project is not ac-
complished if adjoining private uses are non-harmonious. 8

The constitutionality of this type of taking, or even of a volun-
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tary purchase, is debatable; most, if not all, valid objectives of
land use control can be accomplished under the police power. Some
modification of objections to this theory have, however, occurred.
Federal urban renewal regulations require that renewal area bound-
aries be sound, thus requiring the taking of remnants [whose present
use is incompatible with an urban renewal project. In turn the rem-
nants are turned over to the private redeveloper upon clearance of
the entire area.

Recoupment Theory. When a public project, particularly a pub-
lic way, is built upon land that is used for valuable commercial and
business purposes, severance damages for partial takings will often
be extremely high. The land left over may have value, but is often
no longer of sufficient size for the original use and the type of use
the project is planned to encourage. A taking of the adjoining land
and its resale may return much if not all of the project cost.

To avoid this problem the recoupment theory permits the tak-
ing agency to extend its taking a considerable depth on each side
of or around the project. The taking may include not only other-
wise unusable remnants but entire parcels that, even if not taken,
are damaged by the public project. The theory has not generally
been accepted in this country, without being tied in with some
other public purpose, such as the prevention or destruction of
blight under urban renewal.

Land Taking Conflicts between Agencies.

Whenever land in the Commonwealth is acquired for a public use
the policies of one or more agencies of the municipality in which it
is located, and often of other public agencies as well, may be af-
fected. In any event conflicts arise between governmental units
relative to eminent domain proceedings, for which the laws of Mas-
sachusetts have developed various procedures designed to resolve
the difficulties. No attempt is made in this report to enumerate
and catalogue the numerous statutes but they may be categorized
as follows:

One Agency Dominant in Conflicts. Most land taking by public
agencies is essentially unrestricted and an agency’s determination of
the land to be taken is usually final. The eminent domain act, how-
ever, imposes some limitations relative to (a) takings for some less
important public purposes and (5) takings by private corporations
which are often subject to the limitations imposed by another gov-
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ernmental unit. Conversely, the municipal power to apply zoning
regulations can be restricted by an agency whose policies may con
flict with the zoning.

Third Agency Settles Conflicts. In some eminent domain situa-
tions in which two agencies are in conflict, the statutes designate a
third agency to resolve the issue. This third agency may be either
a permanent state agency or a panel of arbitrators set up for the
specific dispute.

One Agency is Protected from Another Agency. The statutes im-
Apose many direct limitations upon agencies acquiring land for pub-

lic purposes, such as limiting the types, costs or areas of land that
can be taken, or requiring that land be purchased by denying to the
agency the use of the eminent domain power.

Agency Payments for Land Takings. —Beyond the purchase of
land for public purposes, some statutes require an agency taking
land to reimburse the municipality in which it is located, either by
payments for tax loss or by making the land taken subject to local
taxation if it is leased to private operators.

Prompt Use of Property Taken. In a few situations a taking
agency loses its right to use land taken if it does not promptly
commence work upon its project.

Chapter 111. Massachusetts Practices.

Since highway construction involves so much land taking by
eminent domain the Department of Public Works necessarily is
confronted with the remnant problem in highway planning. A
review of departmental administration is therefore presented be-
low to indicate to what extent the department does, and can, con-
sider this problem.

The determination of need for a highway in a given area is the
first step in highway planning. After this determination, the DPW
Planning Division reviews any existing pertinent traffic studies and
lays out a topographical route for the intended highway. An aerial
survey and photogrammetric map are then made as the basis of a
definite, preliminary route for the highway. Quite often alternate
routes are laid out.

Land Taking by Massachusetts Agencies

Department of Public Works.
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At this stage, local public officials are contacted and meetings
are held to develop alternative sound suggestions and practical
plans. The department then holds public hearings in the localities
affected by the planned highway. At these hearings the Planning
Division distributes information pertaining to the socio-economic
impact of the new highway on the area, the anticipated takings
by eminent domain, and illustrates the proposed and alternate
routes by maps.

After these hearings the final route is determined, usually the
route proposed by the department. Another aerial photograph is.
made 350 yards wide along the route, and another photogrammetric
map is prepared to serve the Location and Design Division in mak-
ing final plans.

During the planning stage the department considers many fac-
tors, some of which directly relate to the problem of unusable
remnants. Almost all cities and towns have master plans and, in
most cases, zoning regulations. Conferences are frequently held
with their planning boards and consultants.

Whenever new highway construction enters the more built-up
portions of a city or town, every effort is made to maintain or im-
prove existing traffic patterns. If the new highway construction is
of the limited-access variety, following present local streets would
result in many dead ends. Consequently, the new highway is us-
ually located between two streets, capable of carrying local traffic
parallel to the highway. Bridges and tunnels at strategic locations
maintain and sometimes improve existing traffic patterns.

Routes are planned whenever possible to avoid cemeteries,
churches, hospitals and schools. Large industrial plants and shop-
ping centers are by-passed when possible. The department attempts
to avoid leaving remnants and has in some cases built overpasses,
underpasses or connecting roads to provide for tracts that are di-
vided into two portions by the right-of-way. If the cost of con-
struction of such access is greater than the cost of the land cut
off, however, the department will acquire the smaller of the di-
vided pieces.

Most major highway construction is under one of the federal
programs, and federal rules must therefore be considered very care-
fully. The Bureau of Roads is strict in its approval of land takings
and the state department must therefore carry the financial burden
of excess land acquisition. Under these circumstances the depart-



HOUSE No. 36571962.] 27

t

ment naturally minimizes these state costs and land remnants are
often left in private ownership.

The department does, however, consider in its planning the tak-
ing of land outside of the direct right-of-way for such auxiliary pur-
poses as roadside parks, scenic and historic sites, work and equip-
ment stations, and restaurant and service facilities. However,
federal grants-in-aid for these purposes are also severely limited
and the acquisition of such “nonessential” sites are kept.at a min-
imum, particularly since maintenance of excess land must also be
considered.

A study of the DPW highway planning process indicates several
problems, as follows:

(1) A long-range highway program, kept up to date, and avail-
able to interested municipalities, would tend to prevent frequent
conflicts between local planning and the state program.

(2) Public hearings on proposed routes are largely a matter of
form because purely local views are expressed which cannot con-
trol a large project passing through a number of communities. The
department must consider engineering and cost issues first and local
planning problems only secondarily, ai d its decisions are bound to
reflect this emphasis.

(3) Funds are not available to the department to permit excess
takings.

(4) Municipalities often object that the route will remove much
valuable taxable property; and some compensation to the munici-
pality would at least ease a major difficulty between the depart-
ment and the cities and towns.

Metropolitan District Commission.
The Metropolitan District Commission, particularly in taking

lands for boulevards, encounters some of the same remnant diffi-
culties that face the Department of Public Works, although the
frequent location of MDC boulevards within its parks or reserva-
tions minimizes the problem. By law the local governing body or
park board must concur with MDC takings, and thus the creation
of remnants presumably would require local approval (G. L. c. 92,
§§ 79, 80). The MDC considers the statutory provisions largely
as a requirement of consultation, however, and hence their full
meaning has not been tested.
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The requirement that MDC takings must be approved by the
Governor and Council also provides some protection against the
creation of remnants. Sale of land no longer usable by the Com-
mission is made at public sale. When a temporary easement, which
the MDC often takes for its needs during project construction, is
no longer required, the full rights to the property revert to the
owner of the basic fee; the temporary easement is treated, and
paid for, as a temporary lease.

Massachusetts Turnpike Authority.

The administrative practice of the Massachusetts Turnpike Au-
thority is basically similar to that of the Department of Public
Works. Both follow the same basic planning procedure. However,
several differences of importance to this study can be noted. The
Turnpike Authority basically does not consider local interests in its
planning and land taking operations. No requirements exist for
consultation with local officials and for the conduct of public hear-
ings. The Authority does not ignore local interests, rather it sub-
ordinates them to its own requirements. Thus route determination
and the effect of takings on local tax bases and zoning are given
consideration when alternative possibilities exist.

The Turnpike Authority takes small remnants much more freely
than the Department of Public Works, including those remnants
that would be unusable under local zoning. It has apparently
found the additional cost of such taking relatively minor, especially
when the remnant is sold to an abutter, thereby reducing costs and
at the same time returning the remnant to the municipal tax rolls.
The Authority has also, when possible, restored access to land cut
off by its highway by taking easements across adjoining land.

Damages paid by the Turnpike Authority have been based upon
present value of the land taken and of remnants not taken. Larger
remnants that are still economically usable have not been taken and
severance damages have not considered the increased remnant value
caused by the proximity of the turnpike, particularly at inter-
changes. Larger, usable remnants have also not been taken even
when there is an anticipated increase in remnant value.

Municipal Practices.
Municipal planning boards, and various city solicitors and town

counsel of municipalities without planning boards, were asked by
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letter for their experience, policies and suggestions relative to land
taking remnants which are unusable under their zoning laws. Re-
sponse to the request was excellent, with some fifty-fourreplies being
received. These replies included most of the municipalities in which
there is much likelihood of the problem arising.

Local “ Remnants” Experience. The problem of remnants no
longer usable under local zoning has been solved in many communi-
ties by a ‘

‘ grandfather clause ”, which exempts from zoning standards
the remnants left after land takings for public purposes. Sometimes

local “grandfather clause” is limited to land already divided into
for which the plan or deed was recorded prior to the adoption

of the local zoning law. Other localities require that the reduced lot
must still meet yard and frontage requirements.

Thus, the “grandfather clause” applies to parcels still economi-
cally usable though at odds with zoning requirements. It does not
solve the problem of the remnant that is truly economically un-
usable. Fortunately a large number of remnants falls within the
former protected class.

More radical solutions have been applied in some municipalities.
Duxbury and Lexington both take entire parcels if a remainder
would be unusable. Duxbury, in fact, indicates it takes the entire
lot if the remnant would fail to meet legal zoning requirements, even
though it may be economically usable.

Ashland purchased the remnant in the one case when the issue
arose in that town. Such excess land taking by a municipality is, of
course, limited by financial considerations and provides a partial
solution at best.

Some cities and towns adjust zone boundaries so that economi-
cally usable remnants can be used. Lexington reported one partial
taking of a fairly large tract of land, and development of the re-
mainder under the subdivision control law. Other municipalities
indicated restudy of their master plans to adjust for development
of “remnants”.

Winthrop very imaginatively faced a problem of the reduction of
�a lot below required minimum size because of a street improvement.

The town planning board, the owner of the remnant lot, and the
owner of an adjoining lot, negotiated land transfers so that two lots,
formerly facing on the original street were turned at right angles to
face on a new street. The two new lots did not strictly conform
with zoning requirements but they were sufficiently close so that
variances were issued.
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Policies and Suggestions. A number of communities have sug-
gestions for solving the problem of land remnants unusable under
the local zoning law. The most common suggestions were to grant
variances, or to rezone the area if this makes otherwise unusable
land available for development. As the Malden planning director
suggested, this approach tends to keep the solution of the local
problem in local hands.

Pittsfield suggested the modification that the above variance
grant or rezoning be done prior to the taking. This modification
has twin advantages of having damages determined upon the basis,_
of actual future use of the remnant and of encouraging the
agency to consult with local officials early in the planning process.
Several municipalities limited their policy to minor rezoning, or to
grants of variances for slight deviations from zoning standards and
would acquire the property in more severe cases.

The Bedford board suggested following the policy of section 5A of
General Laws, Chapter 40A, under which a “grandfather clause”
applies to all municipalities, but only governs lots registered prior
to the adoption of the local zoning that made the parcels no longer
complying.

Several municipalities suggested excess condemnation or purchase
as the solution, either at the discretion of the municipality or other
taker or, as suggested by Plymouth, at the discretion of the owner.
Winthrop and others pointed out, however, that the costs of such
acquisition may be beyond municipal financial abilities. If, however,
the latter land could be reassembled and sold, as in the case of urban
renewal, the permanent costs could at least be minimized and pos-
sibly wholly recovered.

Both Medford and Rehoboth mentioned particular problems of
economically unusable land remnants. Rehoboth has had the
problem of half-moon segments left when road curves are wholly or
partially straightened. The owner of the land taken for the new
road will ordinarily be the owner of the small unusable parcel of land
lying between the new and old rights-of-way. The Rehoboth board
suggested purchase of this remnant by the taker, with later sale toj
the new owner of the land abutting the remnant. The director of
planning of Medford recommended that, when non-economic rem-
nants occur after a land taking, a qualified planner should determine
their non-usability and then recommend to the taking agency that
it take or purchase the entire parcel concerned. The cost of such
purchases would not be great, because otherwise substantial sever-
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ance damages must be paid, and land not actually used by the taker
could be sold to an abutter.

Solutions of Some Land Remnant Problem
When the activities of a state or local agency in a land taking by

eminent domain result in land remnants inconsistent with zoning
requirements, various steps are possible under Massachusetts law
to dispose of them. The following seven approaches, spelled out
somewhat in subsequent text, cover most of the broad possibilities

|K>f solution of the problems which arise.
1. The local zoning laws may not in some situations be consti-

tutionally applicable to remnants.
2. The municipality can rezone the area using reduced standards

or changed permissible uses, particularly when a number of remnant
parcels arise for disposal.

3. The local zoning law may be framed to exempt property from
strict compliance with the standards for land remnants which result
from takings under eminent domain.

4. A special permit may be authorized for exceptions, or the
variance procedure of the local zoning law may provide the means of
handling lot size reduction below zoning requirements.

5. The owner of the remnant, with or without help, may negotiate
land transfers to create new tracts that comply with the zoning law

6. Elsewhere within the local government another agency than
the one which has taken the land by eminent domain may either
purchase or otherwise acquire land remnants for appropriate public
use, such as in parks or other open spaces.

7. The taking agency may purchase land remnants which it can-
not take, and use them for its own purposes. Or it may then sell
them in combination with other remnant parcels, to private persons
for use in compliance with local zoning law.

Correcting Illegal Application of Zoning Law
£ A local zoning ordinance or by-law may be generally constitu-

tional, yet be deemed unconstitutional relative to certain specific
parcels left after land taking, or basic requirements may not have
been met in the local application of the state zoning enabling act.
On the former score the Supreme Judicial Court held in two rela-
tively recent cases that frontage and street width restrictions under
local zoning could not be applied to specific land parcels. 1
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Thus far, Massachusetts cases have been limited to the effect of a
change or imposition of zoning restrictions upon a lot or parcel al-
ready laid out or in use. But the principles enunciated can also be
applied to the situation in which the zoning law is not changed, but
the lot or parcel is changed in size or otherwise, through no fault of
the owner. If the zoning law deprives an owner of his normal right
to use his property for a logical and appropriate purpose, the zoning
law is unconstitutional as applied to his property.

In such cases, in order to avoid involuntary taking of the property,
the municipality must then modify application of its zoning law to-
permit use of the property. Of course, this unconstitutionality ar- r'

gument applies only to the municipality imposing the zoning law
and not to the taking agency which creates the land remnant.
Under the appropriate statutory procedure, the taking agency will
have arranged proper damage payments when partial taking re-
sults in an unusable remnant.

The other constitutionality aspect mentioned above concerned the
failure of zoning procedure to meet basic legal requirements. Zoning
ordinances and by-laws must comply with the state zoning enabling
act. Thus if the local law is improperly enacted or amended, if it
fails to be approved by the attorney general when that is required,
or if its substantive or procedural standards do not comply with
statutory limitations, that local law7 has no effect, either at all or,
in the case of improper standards, as to those standards. If this
unlikely situation occurs the landowner can use his remnant un-
impeded by a zoning law 7 which becomes invalid in whole or in part.

Rezoning.

The creation of remnants by partial taking occurs most often in
right-of-way acquisitions for highways, turnpikes or other public
utilities. These rights-of-way are by their nature relatively narrow
but generally of considerable length; thus, a number of remnants
are likely to be created by necessary land takings. If those rem-
nants are of sufficient size to be usable for some economic
consonant with the use of the surrounding land, the municipality
can rezone the affected area to take care of these remnants.

For example, a residential area which is zoned to provide large
lots might be appropriately rezoned to set a smaller lot size. Or
commercial use might be permitted in place of residential use. In
view of the major change in the nature of the various parcels of
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land constituting the area, the municipality can amend its applica-
tion of the state zoning law by considering the use of surrounding
land and still avoid spot zoning. Through this kind of rezoning,
alert and sympathetic local governing bodies and planning boards
can avoid conflicts over partial land takings under the local zoning
law in some situations.

Exemptions.

Local zoning laws can include exemptions that, in effect, relieve
certain property from strict compliance with zoning standards,
although some reduced minimum standards must be set. The
state zoning enabling act, as well as some local zoning laws, make
exemptions, for example, for certain recorded lots and subdivisions.
No local zoning law provision has been discovered during this study
which exempts any remnants left after a partial taking from its
standards, except for the “grandfather clauses” previously men-
tioned. Including such an exemption in the local zoning law, pref-
erably by requirement of the state zoning enabling act, is one
possible solution to the basic problem of this study. This solu-
tion would require that certain minimum standards must still be
met by the property and also that the remnant be economically
usable even though below the basic zoning standards otherwise in
effect.

Variances and Special Permits.
So-called variances are the basic zoning device for relieving prop-

erty from zoning standards that work unfairly upon a specific parcel.
Although the zoning enabling act strictly limits the grant of vari-
ances, a grant will generally be possible if a remnant left after a
partial taking complies substantially with the basic zoning stand-
ards. If zoning is wholly responsible for making the remnant non-
usable, hardship should be readily provable. Almost certainly in
such cases the remnant would be considered subject to its own
special conditions and not to conditions affecting the zoning dis-
trict generally.

Hence the major question in these cases is whether the proposed
variance would be detrimental to the intent of the zoning law. It
may also be noted that boards of appeal do not always necessarily
apply a strict court interpretation to limitations on variances under
the zoning enabling act. In the absence of an appeal by aggrieved
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parties, the board may go along with a variance even though it
could be argued that it is not strictly in compliance with the statute.

The zoning enabling act also permits municipalities to authorize
exceptions to zoning standards under their local zoning laws, gen-
erally on the basis of a special pcimit. This device has been used
when it is desirable to maintain a general standard along with a
few but not too many exceptions therefrom. Thus a sensible num-
ber of homes used as funeral parlors in residential areas, or of
gasoline stations in commercial zones may be achieved.

Remnant parcels might be put into the same category. The
enabling act does not require that exceptions be limited to special
uses of property and it could be interpreted to permit other excep-
tions such as variations of lot size, frontage and yard requirements.
Such exceptions would, of course, have to meet the requirements
of public interest and zoning law intent, and in that case a vari-
ance would ordinarily be forthcoming.

Sale or Exchange of Land Remnants.
The owner who is left with a remnant that does not comply with

local zoning may be able to obtain additional adjoining land so
that the combined land area will meet zoning standards. Several
variations on this score are possible, as follows. If an adjoining
parcel of land exceeds zoning standards, purchase of a portion of
it may not disturb the status of that parcel, even though the rem-
nant may be supplemented sufficiently to meet zoning requirements.
Thus a half-acre remnant could be added to a half acre purchased
from an abutter with one and one-half acres, thereby creating two
parcels of the minimum one-acre lot size.

In other situations a combination of exchange and purchase of
adjoining land may assemble a conforming parcel. This may occur,
for example, when frontage of a remnant is inadequate but if the
remnant and an adjoining parcel are redivided and reoriented to
face another street, both will qualify with the necessary frontage
minimums. In some situations it may be possible for owners of
adjoining remnants to join their land as one parcel. The owner
of a remnant may also, of course, sell the remnant to an abutter,
who can use it in conjunction with his other land.

However, the purchase, sale and exchange of adjoining land by
the owner of a land remnant often involves difficulties. For this
reason, the taking agency or the municipality may help the owner
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to assemble a conforming parcel so as to avoid a forced sale or a
purchase at an inflated price. In some situations the land assembled
will, upon redivision or reorientation, still not comply with local
zoning standards. Thus if a half-acre remnant is joined to a one-
acre parcel, and redivided into two parcels of three-quarters of an
acre, there will be two nonconforming parcels in a one-acre lot min-
imum area. If the municipality is co-operating in the assembling
of the land, it may decide to grant a variance to both parcels, since
they are both now considered fairly close to the legal minimum.

Using Remnants for Other Public Purposes

Land remnants may not comply with local zoning and they may be
uneconomic for use by any private owner. Still they may be usable
for public purposes. Small parks or open green space are typical
possibilities; if access to the remnant either exists or is obtainable,
picnic areas, small playgrounds, parking lots, and storage and
garaging areas, represent possible uses. Occasionally the remnant
may be joined with other land in a taking for a major public use.

The biggest problem of remnant taking is, of course, financial.
The recent owner, however, has obtained a very substantial portion
of the total market value as his damages for the initial taking. If
the land remnant has no private use, the prospect of paying taxes
forever will encourage the owner to sell cheaply or even donate the
property. If the owner refuses to sell or donate, and the acquisition
is considered important, taking damages should not be too great.

Take Full Parcels and Dispose of Remants
Taking or Purchase hy Original Taking Agency. The agency

whose taking created the remnant could have prevented the entire
problem by a complete taking or, if the land cannot be taken for
other than the agency’s own use, the owner of the remnant may be
willing to sell it to the agency. When many remnants are created
by a taking this approach imposes a very heavy administrative
burden upon the taking agency. This agency is, however, often in
the best position to assemble the land, to sell, exchange, or other-
wise dispose of it, to develop it as open space or park area, and,
perhaps most importantly, generally has the financial resources to
acquire and maintain the land.
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Chapter IV. Practices in Other States and Localities.

Treatment of Remnants by Highway Departmen

Since land takings for highway purposes are usually the major
cause of unusable remnants being left to the owner of a lot or tract
of land, letters were sent to all state highway departments inquiring
as to their practice in handling the remnant problem. Replies were
received from 30 of these 49 state departments. Few of the States
have had any experience with the problem of remnants unusable
because of zoning restrictions, but mast cf them have had experience
with remnants unusable for other reasons. A brief discussion
follows of the various approaches to the problem in these state
highway departments.

Remnants Retain their Value

The various highway departments quite consistently indicated
that remnants left after acquisition of a portion of a parcel of land
have a high residual value. Unless they are restricted by special
disposition provisions, the departments state that such remnants
are usually sold without loss and frequently at a substantial profit.

Remnants remaining in private hands probably also retain their
value but special considerations are in effect, as follows:

(1) The departments can do better than private owners in ex-
changing remnants for other land needed for the right-of-way or for
construction.

(2) The departments can combine a collection of unusable rem-
nants into a larger usable parcel; this action is difficult for private
owners.

(3) The departments are not under pressure to sell quickly,
whereas a private owner under the dual pressure of wanting to buy
new land and of paying local property taxes on the remnant may
have to sell at a greatly reduced price.

Several States have initiated land economic studies of the value of
remnants left in private hands and, as indicated above, find that
these remnants almost always sell for a price substantially higher
than the value of the remnant determined at the time of purchase
or taking. Two factors seem primarily responsible for this result.
(1) Purchasers seem much less prone to worry about the closeness
of the public project, and their limited land area, than has been
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assumed. (2) The location of public projects has in fact made the
remnants valuable for new economic purposes. These high values
have been most dramatic at interchanges of controlled-access high-
ways. The interchanges become such centers of commercial and
industrial activity that highway planners are trying to discourage
the consequent overloading of highway interchanges and the sur-
rounding highways and roads.

The State of Arkansas reported some loss upon resale ofremnants,
but attributes this result to the type of public sale upon the site that

is required to conduct. It finds that losses are minimized by a
’minimum bid requirement that is realistically set.

Delaware reported a striking result from the sale of one of its rem-
nants. The State purchased a full lot for 111,000, used stone from
the buildings thereon for highway construction, used the “lion’s
share” of the lot for its right-of-way, and sold the remnant to an
adjoining oil company for $23,000!

Speedy Remnant Disposal usually Desirable.
Problems other than the financial value of remnants must also be

considered in discussing disposal of remnants. Failure to dispose of
the property immediately may help the taking agency to recover at
least its full costs, but delay keeps the land in a non-productive
status and off local tax rolls. Delay also results in maintenance
problems and increased costs, particularly in partially or fully
built-up areas. When remnants remain in private ownership, the
owners may postpone maintenance work and costs, with negative
effects on the private property in the vicinity. Local authorities
should require maintenance of the remnants and, if the owners fail
to maintain them, the municipality should provide the maintenance
and bill the owner.

1ndimdual Negotiations Preferred.
A With only a few exceptions the 30 highway departments indicated

that negotiation of remnant situations with owners is preferred.
Such action is necessarily the case in those States in which the high-
way department does not have authority for excess takings and
must depend on negotiation. Moreover, many departments, even
when they have the power to make excess takings, seldom exercise
it.
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Some departments indicated they had set up specific standards
and procedures to handle the remnant problem. Thus, Arkansas
was faced with running a highway through a region zoned for mini-
mum lots of 5,000 square feet area, with further frontage and yard
requirements. The State instructed its negotiators to explain the
way in which land takings of its exact highway requirements could
leave the owner with remnants of his land holdings which would be

and further instructed them to
his entire parcel. In this way,

unusable under zoning provisions,
offer him the fair market value of
the owner who preferred to retain
warning of the risks involved.

his land remnant had adequate

which wishes to make an excesiMissouri requires a district office
taking to obtain the consent of the state office. State approval is
contingent in large part upon certain standards which have been
put into effect to prevent state financial loss. Other state depart-
mental statutes or policies limit remnant acquisitions by using
control standards based upon (a) remnant size, (5) recoverable
remnant value or (c) the difference in total damage payments of
partial versus full taking of a parcel.

The experience of the departments that handle each case indi-
vidually suggests three types of authorization;

(1) Specific authority may be given for the acquisition of rem-
nants from land takings, either by eminent domain or negotiation,
subject to limitations of maximum size, value to the taking author-
itjr, or reduction in total costs, or a combination thereof.

(2) Specific authority may be given to taking authorities to ac-
quire remnants by negotiation onl}r

, with the same standards as
above to control the transaction.

(3) Specific authorization may be given that will require tin
taking authority to take remnants on the basis of prescribed stand
ards if the owner wishes to surrender them.

These powers would only be granted to public taking agencies
and not to private corporations with the eminent domain power
except possibly in the case of the third of these alternatives. I
Routes chanaed to Curtail Land Remnants

Several state departments reported that they have changed high-
way right-of-way locations, when feasible, if the original route pro-
posal would create many remnants from land taking. Alaska has
done so on a highway going through the city of Anchorage.
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Minnesota, in authorizing studies to determine the best high-
way routes, authorizes its commissioner to take into consideration
how the highways will affect the development of urban and rural
areas, and how the remnant problem can be reduced. Similarly,
New Jersey plans and alters its proposed highway routes to avoid
or minimize the creation of remnants. Undoubtedly such mini-
mization of remnants is almost certainly considered by all highway
departments to eliminate the increased costs in acquiring highway
rights-of-way which include large numbers of expensive remnants.

Zoning Adjustments Applied to Remnants.
When a remnant left in private hands does not comply with local

zoning, its status must be determined. Minnesota requires the
owner of the remnant to comply fully with the zoning regulations;
thus if yard or frontage requirements are not met, the building
will have to be moved or destroyed. New Mexico suggests treat-
ing the property as having a nonconforming use, thus permitting
its continued use albeit under greater restrictions.

Land Remnant Statutes Elsewhere.

This section reviews the provisions of other state statutes deal-
ing with the treatment of remnants from land takings by eminent
domain which do not conform to zoning requirements.

Zoning Limitations.
Statutory authorizations of municipal zoning are sometimes re-

stricted so as to prevent zoning conflicts with important public
purposes. New York subjects municipal zoning provisions to re-
view by a county, regional or metropolitan planning agency, with
power to approve, disapprove or approve with modifications. How-
ever, a municipality can override the reviewing board if it publishes
its full and complete reasons for so doing. 1 Pennsylvania requires

of local zoning by the State Planning Board. 2

In Oregon, in exercising power to condemn property adjoining
roads, municipal corporations are forbidden to take any remnant
lot that has certain minimum dimensions.3 Rhode Island gives the
local zoning authority the power to change zoning, as requested by
a redevelopment authority or agency, despite any other statutory
limitation upon the municipal power to vary its zoning. 4
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Texas authorizes municipalities to change their zoning laws for
the benefit of housing projects of housing authorities. 6 Oklahoma
exempts railroads and public utilities from municipal zoning 6 and
Montana prevents zoning from interfering with the use and recov-
ery of mineral, forest and agricultural resources by the owner. 7

Hawaii adopted in 1961 the radical approach of state zoning on the
basis of the three broad classifications of urban, agricultural and
conservation districts. 8 Its counties are empowered to apply detailed
zoning requirements within these state districts, subject to fairly
broad limitations. The basic act represents the first attempt by el*
State to control all of its land use. r

Excess Condemnation.

Many States permit some form of excess land taking beyond the
exact property that is necessary for the particular public project.
In some situations this power of excess condemnation is limited to
takings for a public use related to the basic project, whereas in other
situations the power is essentially unlimited. This latter unlimited
power is, of course, subject to the local doctrine of public purpose or
public benefit, since no State permits the taking of property for a
purely private purpose.

Excess Condemnation in Highway Laws. Many States have
adopted the provision of the Model Controlled-Access Highway Law
that permits, but does not require, acquisition of:

“an entire lot, block, or tract of land, if, by so doing, the interests of the public
will be best served, even though said entire lot, block, or tract is not immediately

;ded for the right-of-way pro

Some variations occur in the state standards of excess condemna-
tion. Thus, in Indiana, in addition to service of the public, taking is
authorized if the cost of the portion directly needed equals or is
more than the cost of the whole, or when economies may be effected. 10

New Jersey permits condemnation of a whole parcel if the costs
will be about the same as the cost of the exact portion needed; itj[
also permits taking a whole parcel if the part left would be land-
locked. 11 In Oregon the excess taking is authorized if the interests
of the owner and the State are best served. 12 North Dakota pro-
hibits the taking of mineral rights even when a fee is taken. 13

Many other States have statutory provisions permitting limited
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excess takings for highway purposes under various standards which
are frequently similar to the above model act. Califoriua, Indiana
and Washington have provisions permitting excess takings if costs
of acquiring the whole parcel are essentially equal to the costs of
acquiring the portion directly needed. 14 Tennessee and Kansas
have broad provisions authorizing taking of land for purposes of
efficiency, convenience and protection. 15 In one Wisconsin statute
the test for excess taking is that the interests of both the public
and the owner are to be protected. 16

Some States limit the width of any excess taking, in California
'"to 300 feet, and in Minnesota to 200 feet. 17 Nevada limits excess

takings to that land which the agency can use to exchange for other
land needed, or that which is desirable for scenic purposes. 18 Missis-
sippi, in providing for scenic easements on the Natchez Trace Park-
way, permits the taking of an average of up to 50 acres of land for
these purposes for each mile of the parkway.19 Louisiana has per-
mitted excess taking when the remnant is less than 50 per cent of
the original lot or parcel, or if the nearest frontage is less than
50 feet. 20

Two States have rather broad provisions relating to local plan-
ning. In Michigan, the taking agency may only take that amount
of excess property which can be exchanged for ether property that is
needed; it may also take property that is required for replatting or
rearranging abutting property so that it will conform to the plan or
arrangement in effect before the taking. 21 New Jersey permits the
highway commissioner, if construction of a state highway affects
comprehensive local plans of improvement, to conform as closely as
possible with those plans, and, to that end, the commissioner may
acquire excess land to be exchanged, sold or conveyed in the fashion
which aids in effectuating local plans. 22

Other Provisions for Excess Condemnation. —• Some States have
either constitutionally or statutorily been given general powers of
excess taking. Sometimes this general power is limited by special
restrictions or is limited to public land taking. Ohio, Missouri and
'California give general powers of excess taking, limited only by the
requirement of public purpose, and by additional statutes which
limit certain agencies.23 West Virginia limits general powers of ex-
cess condemnation by prohibiting such taking by privately owned
utilities. 24 Hawaii sets as a standard for excess taking the removal of
remnants and the protection of the improvement. 25
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Statutory provisions for housing projects and urban renewal often
permit excess taking. 26 Oregon permits excess taking for certain
purposes but limits the takings to not more than either 100 or 50
feet from a project, depending upon its nature. 27

Although limited to the purchase rather than the taking of land,
the following standards of the District of Columbia for acquisition
of excess land are worth noting;

(1) preservation of view, appearance, light and air in public
projects;

(2) prevention of the use of adjoining privately owned land in,-
such a way as to impair the public benefit; and v

(3) prevention of inequities and hardship to the owners of adja-
cent property if they would be deprived of the beneficial use of their
property. 28

Exemptions.

Exemptions of some types or of some parts of property from the
exercise of the eminent domain power are common. A large number
of States, for example, prohibit or severely limit takings of ceme-
teries or burial grounds.29 In States in which agricultural land uses
are important, takings are limited of land containing trees, orchards,
growing crops, farm buildings and other similar land uses. 30 In
other States interference with commercial and industrial uses are
limited. 31 Restrictions are often placed on the amount of yard that
can be taken, or the closeness of the taking to dwelling houses and
appurtenant structures, or commercial buildings. 32 A number of
States also limit the areas that can be taken for some purposes,
either in terms of a limited right-of-way, a limited total area or
limited costs. 33 Limitations are common which protect the prop-
erty which is devoted to one public use from being taken for a use of
the same or less public importance; these determinations may be
subject to legislative action specifically authorizing a given taking,
or to court determination of the relative importance of the public
uses.34

In at least one State, it is inadequate to have the mere consent of |l
the agency whose property another public agency desires to take;
only the Legislature can give the necessary authorization. 35 In
some States the taking of a fee does not include mineral rights,
which remain with the prior owner. 36
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One Agency Priority in Excess Taking.

The hierarchy of public purposes, by which one public purpose is
considered more important than another, is one means of solving
conflict between two or more agencies. In many statutes the lack
of limitation imposed upon the taking agency inferentially makes
this agency’s determination take precedence over the interests of all
other agencies. Other statutes make that precedence clear in spe-
cific terms. Or they may make it subject to consent by one or more
other named agencies.

Vermont has the interesting limitation that a town has the right
to appear in court hearings on the necessity of a state highway
relocation. The court makes the final determination of necessity
but the town is given the opportunity to present its views, primarily
because the town, under Vermont law, must maintain state high-
ways within its borders. 37

In North Carolina the railroads cannot condemn any land in a
town, or any yard, garden or dwelling house, without the consent of
the state utilities commission. 3B Washington has the rather unusual
provision that no public hospital can take land for a new hospital
within a certain district without the consent of all existing hospitals
in the district. 39 Maine provides that local authorities can in some
instances impose conditions upon a taking, affecting both a privately
owned utility taking the land and the owner of the land taken. 40

Oklahoma submits some takings of a railroad to local voters for
approval.41 In Virginia, when one municipal or private corporation
wishes to take property of another corporation with the same powers
of eminent domain, the state corporation commission must approve
the taking.42

Adjustments for Land Taken.
When unusable land remnants occur in planning a public project,

authorization may be given either to add the remnant to another
parcel of land, or to add other land to the remnant, thereby making
'the remnant usable. Many States permit an agency to take prop-
erty for exchange for other property deemed necessary or desirable.
Ordinarily the taking agency can take a right of access for a private
owner who has lost access to his property because of the action of
a taking agency.

California permits one agency to take land of another agency and
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permits the taking agency to condemn private property to replace
the property in public use that was taken for the original purpose.43

Kansas, in its turnpike statute, permits the authority to take land
necessary to restore public or private property damaged or de-
stroyed.44 Nebraska and Oregon, for example, require, rather than
just permit, the road taking agency to acquire access to any part of
a farm separated from the rest of the farm by a new road or high-
way.45

New Jersey permits takings to replace land taken for highway
purposes, if the additional land is used to further the local
hensive land use plan. 46 Oregon requires any road agency
25 or more dwellings, commercial buildings, or institutions, to help
the displaced persons or businesses to obtain new accommodations,
but does not provide for the use of eminent domain for these pur-
poses. 47

In a few States, the private use of eminent domain is permitted.
Massachusetts has a similar provision, although specifically held not
to be an exercise of the power of eminent domain, in the Mill Dam
Act. 48 lowa provides that the owner of land seeking egress can
condemn a way over adjoining land, subject to limitations designed
to minimize interference with the adjoining land. 49 Washington
and Wyoming also provide for the taking of private ways of neces-
sitv.60

Disposal of Land taken for Abandoned Purpose.

Land that has been taken by eminent domain may not be needed
for the public purpose for which it was taken. This situation will
occur most obviously when excess taking is permitted but will occur
also when a proposed or existing public project is abandoned, or
when land needed during the building of the public project is no
longer needed upon its completion.

Some state statutes control the fair disposal of this land. In lowa
the previous owner or his successor has the first offer, but to prevail
his bid must equal the best of all the bids. 61 Maryland has the extraor- *

dinary provision that the previous owner, his heirs or assigns, can*
repurchase such land at the original or book value of the property. 62

Such land, taken in South Carolina for certain purposes and then
not used, is repurchasable by the original owner during the first
year of non-use. 63 Utah also gives first consideration on resale to
the prior owner. 64
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In some States, in which easements rather than fees are taken for
a number of purposes, abandonment of the public use will cause
reversion of the property to the owner of the underlying fee. Maine
specifically provides that land vacated will go back to the original
owner, but land not required may be sold or leased rather than
abandoned, thus protecting the public agency from any automatic
application of the rule. 66

Other States favor sale upon non-use to the abutter or adjoining
land-owner rather than the original owner. 66 New York limits

right of the abutter to situations in which the land will give the
'abutter frontage upon the highway or reduce damages payable to

him. 67 Nevada carries the non-access approach further by giving
the right of first bid to the person who had lost access or had a sever
ance of his property. 68

Early Land Acquisition for Public Purposes

Many States specifically permit early acquisition of land for
public purposes. 69 In a sense this is authority for excess taking but
it is limited to property which will probably be used in the future
for a public project.

The most discussed use of this device is in connection with high-
way right-of-way acquisition. But perhaps its greatest use has been
in taking for parks, the development of which may be delayed for a
number of years. The primary purpose of early acquisition is the
reduction of cost and the protection of the property immediately
needed for the project, but the device can readily be used to avoid
partial takings.

Master Plans.

Statutes dealing with local master or comprehensive plans often
provide that new roads cannot be built within a municipality with
such a plan unless the road follows a proposed way set out in the
plan or unless the local planning board approves a variation. 60

.AWhile this approach controls subdividers, and often local road
building agencies as well, there seem to be no court holdings that
state agencies have been bound in this way. As previously noted,
Michigan and New Jersey do have statutes encouraging if not re-
quiring co-operation of state agencies with the local planning au-
thorities. They authorize excess local takings to permit proper
development of master plans.
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Local Experience with Remnants.

New York City Experience.
Some local public agencies in other States have had considerable

experience with remnants. The extensive land use acquisitions in
New York City is revealed in a letter from Commissioner Ferdinand
Roth of the city Department of Real Estate. He indicates excess
taking is used when consequential damages are about the same as
the cost of the whole parcel and when the remnants are of usable
size and shape so that they can be incorporated into the public proj-
ect. In other situations the remnants are left in the hands of the
owner. Surplus properties are disposed of at “public auction, and
the small strips and gores are generally acquired by the abutting
owner.

Chairman James Felt of the New York City Planning Commis-
sion, of the Department of City Planning, suggested a number of
solutions based upon New York City experience. He indicated
that the solution will depend upon the circumstances of each case
and then noted six major approaches.

(1) The project can often be redesigned to permit a wider taking
and avoid the remnant problem entirely.

(2) Remnants can be assembled into lots for resale. He notes this
is often done to insure compatible development of adjoining prop-
pert ies irrespective of whether a zoning problem exists.

(3) A zoning change can be adopted that will extend the zoning
district of the remnant into the neighboring district, when this fits
in with policy and the status of the neighborhood. This would
make it possible, for example, to handle the situation of a narrow
strip of commercially zoned land adjoining residential land; the
near-by residential land could be rezoned for commercial use.

(4) The remnants can, in turn, be rezoned to conform to an
abutting district, as when a narrow sliver of residential land abuts
commercially zoned land; the narrow strip can be rezoned for
commercial uses.

(5) Under New York City’s Zoning Resolution, effective Decem-
ber 15, 1961, a use permitted in one district can be extended 25 feet
into an adjoining district, when the line between districts extends
across a lot. Thus, without any change in zoning of the remnant,
it can be used, in some cases, for a valid zoning purpose. This pro-
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cedure is an adaptation of transition zoning, wherein many munici-
palities have solved the problem of a lot situated in two zones by
permitting its use in whole or in part as if it were all in one zone.

(6) If none of the above provisions solves the problem of the
remnant, the grant of a variance is possible under the statutory
standards.

Washington and Detroit Experience

Both Washington, D.C., and Detroit were originally planned
with a radial street design and then later a grid street design was

'"imposed upon the radial pattern. This resulted necessarily in the
creation of a large number of small remnants of land and, while the
zoning issue did not exist at the time the problem arose in these
cities, the manner of handling unusable remnants may suggest
solutions to the problem of this study.

The city of Detroit has authority to take excess land and has
generally done so when remnants not required for the specific public
use would otherwise be left. The remnant, if not retained for some
city purpose, is then sold to the adjoining owner at a nominal price.
The costs of condemnation of the whole parcel have ordinarily been
little greater than the costs of condemnation of a part and, even
though no attempt is made to recover all possible loss on the pur-
chase, the city finds that returning the property to the tax rolls, in
the hands of an owner who can use the land, gives the best result.

Detroit’s experience has been that small remnants not taken, but
resulting from its street pattern, have often become city property
through tax foreclosure. These parcels have been handled in the
same way as those remnants created by condemnation.

The small pieces of land left in Washington because of the street
pattern have generally been assigned to the Park Service, but re-
sults have not been uniformly satisfactory. The National Capital
Planning Commission noted that many of the smaller pieces were
unusable for any real park purposes and were transferred to the
Highway Department; in some instances they have disappeared
completely in right-of-way, since it is extremely difficult to care for
small green spaces. Under present zoning, no variances are granted
to remnants except for side, rear and front yard reductions and these
are restricted so that the permitted land use will not interfere with
traffic safety.



[Mar,HOUSE No. 3657.48

%

I

Chapter V. Federal Practices.

Land Taking Aspects of Federal Activities.
Letters were written to those federal agencies that either require

property for their own uses or that administer grant-in-aid programs
that involve takings by States or local municipal units.

Land Taking by Federal Agencies.

The three military departments the Army, Navy, and Air'
Force, as well as the Land Acquisition Section of the Department of
Justice indicate that they cannot acquire excess land unless the
cost of the acquisition is less than the severance damages otherwise
payable. Their takings are generally of considerable size, and
often in rural or non-urban areas.

Federal agencies are not subject to local planning and zoning laws,
but they consider local and state interests and policies in their own
planning and land acquisition. All reasonable efforts are made to
reduce conflict with land use legislation and to avoid the creation of
land fragments.

Federal policy is also extremely important in those local and state
programs in which the federal government pays a major share of the
cost. Since local takings must comply with federal law and regula-
tions, the grant-in-aid programs illustrate the situation in which the
taking agency is subject to restrictions imposed by another agency.

In the area of urbanredevelopment and rehabilitation, the federal
regulations which require sound area boundaries are interpreted to
prevent approval of a project resulting in unusable remnants around
its periphery. Federal regulations of highway grant-in-aid pro-
grams strictly limit excess takings eligible for federal aid. In major
part these limitations carry out prohibitory provisions in the regu-
lations (23 U.S.C. par. 319, as amended).

A considerable number of disputes have occurred between the
U. S. Bureau of Public Roads and the state highway departments
over federal decisions that overly-broad state definitions of right-of-
way are in use. The strict limits of the federal regulations require
the State to pay the full cost of unapproved takings or purchases,

Federal Grant-in-aid Programs.
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and thus tend to limit such acquisitions. This conflict reflects a
federal program which is designed to support highway construction,
whereas the state highway departments have a broad interest in
the land adjoining their highway projects.

Suggestions for solving Land Remnant Problems
Many of the federal departments and agencies contacted sug-

gested various means by which the problems of remnants unusable
under local zoning could be solved.

The Federal Highway Administrator emphasized that the Model
Controlled-Access Highway Law, as has been noted, provides es-
sentially that the taking agency may acquire remnants when the
best interests of the public will thus be served. This provision of
the Model Act is primarily designed to permit excess condemnation
when the cost of acquiring a part of the property is essentially the
same as the cost of acquiring all of it.

Similarly, the Urban Renewal Commissioner also suggested excess
acquisition, using the excess land either for related public purposes,
such as rest areas along state highways and landscaping, or assem-
bling it for resubdivision and sale.

These and other officials all suggest that authority to use excess
condemnation powers be made permissive, not compulsory. As
noted by one important official, a mandatory requirement may
well impose a hardship upon the owner as well as the taking au-
thority.

The Administrator of the Housing and Home Finance Agency
emphasizes that it is inequitable to leave an owner with land that
is economically unusable, which will almost certainly be abandoned,
will yield no local revenue and will gradually become an eyesore.
Hence excess acquisition of such land, with proper development, is
much preferable.

Federal and other taking agencies will ordinarily attempt to
avoid conflict with a municipal plan and with zoning, yet the pur-
pose of a taking may make such conflict unavoidable. Federal
officials stress the necessity of revising local planning and zoning
requirements to meet the problem of unusable remnants from land
takings.
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Chapter VI. Views of Authorities on Remnant Disposal.

Extensive correspondence with various local public, and semi-
public and private organizations, and research in texts, pamphlets
and reviews, yield some further suggestions on how best to solve
the problem of remnants unusable under zoning. This chapter
will avoid repetition of solutions and suggestions previously noted,
and will present the opinions of outstanding persons and organiza-
tions or those which vary from previously noted solutions.

Massachusetts Agencies

All Massachusetts semipublic and private agencies with a possible
interest in the problem of this study were contacted. The executive
board of the Massachusetts Selectmen’s Association stated that

“in such cases, town or state takings of land from an owner for school or road
purposes, for example, may leave him with segments which he cannot then develop
or use under the applicable zoning provisions, and that it then becomes a typical
case for the local board of appeals to grant a variance where the lands otherw
cannot be used for any legal purpose.”

The Massachusetts Association of Real Estate Boards indicated
through Mr. Alexander S. Beal, its president, that when severance
damages are sufficiently high so that the taking agency is essentially
paying out the equivalent of the total land value, the taking agency
should take the whole land parcel. Recovery of at least part of the
cost could be obtained by sale to an abutter who can use the land.

Other Organizations and Agencies

A large number of organizations interested in highway or other
public works construction and in planning were asked for their
knowledge of experiences with the problem of this study and for
their suggestions for its solution. The following materials summarize
their answers.

Co-operation and Careful Planning.

Many of the organizations which were asked for information and
opinions felt that the problem of remnants unusable under local
zoning was ordinarily the result of poor planning and adminis-
trative practice, and could be avoided completely in most cases.
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Professor John T. Howard, Head of the Department of City and
Regional Planning at noted this deficiency in both local
zoning regulations and highway department administration. He
believes zoning can be developed to permit some reasonable use of
all parcels that are usable economically. As to other remnants,
careful planning should incorporate them into the public site as, for
example, slopes alongside highways that can be landscaped. He
further noted that co-operation and thoughtful design of public
works would minimize the problem. This, too, was the comment
of Frank S. So, Senior Planner of the American Society of Planning

w Officials.
The Highway Research Board commented upon an experience

of the lowa Highway Commission, in which the commission man-
aged to avoid a number of problems of uneconomic remnants. Land-
owners of farms in an area affected by a new highway route were
informally brought together to negotiate with each other for the
sale and exchange of remnants. The experiment was very successful
in reassembling emits of land capable of economically successful
operation as farms and overcame the otherwise disruptive effect
of highway location. The same approach could be used with urban
land parcels unusable under zoning.

Severance Damages.

Several persons noted that severance damages are designed to
solve the problem of the unusable remnant. Ross D. Nctherton,
Counsel for Legal Research, Highway Research Board, noted that
when the remnant is economically unusable severance damages
equal the cost of its acquisition, and the public agency will almost
always acquire the remnant. Charles L. Goldberg, Chairman of the
Committee on Condemnation Law of the American Bar Association,
believes that the concept of severance damages provides adequate
protection to all parties. ‘

Zoning.

A number of agencies stressed the need for replanning and re-
zoning at the local level. Mr. Flavel Shurtleff, representing the
American Planning and Civic Association, stated:
“If the segment extends along the highway for some distance, it should be re-

zoned to correspond to the zone which it abuts. If limited to the frontage of a lot
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or two, a variance for hardship would be in order, and under the peculiar circum-
stances which affect only the lots involved, the validity of such a variance would
be upheld if the matter were litigated.”

If the segment is rezoned and if the taking authority includes the
segment in its taking, the combined area will be more readily dis-
posed of to adjoining owners; if the segment were not taken,
damages payable to the owner should be less under the rezoning.
This general view was also taken by the Chamber of Commerce of
the United States.

State control of zoning adjoining highways has been
to minimize zoning conflicts ; l another approach would be to require
the municipality to rezone if by so doing a remnant could be re-
turned to economic use.

Early rezoning, either voluntary or required of a municipality,
could be done while the highway or other public use was still in the
planning stage. 2 Thus, zoning can be used, if co-ordinated with
public works planning, to insure that much land which might other-
wise be zoned so as not to adapt to the public work could be properly
zoned. 3 Early rezoning of this type has the added advantage of
reducing severance damages since many remnants that might be
unusable in one zoning district may well be usable in a more cor-
rectly planned zone district. 4

Excess Condemnation.
Most of the persons contacted agreed that excess condemnation

was one solution to the problem of this study. Matthew L. Rock-
well, Head of the Department of Urban Affairs of The American
Institute of Architects, indicated his department heartily approved
the compulsory condemnation of unusable remnants. Robert H.
Frazier, Vice Chairman of the American Bar Association Section
on Real Property, Probate and Trust Law, likewise approved com-
pulsory taking as a fair means of solving the problem.

Others did not concur in the compulsory feature, believing it
might be in some cases disadvantageous to the landowner, and that(|i
the financial burden could well be too heavy for any but the best
financed agencies. They felt it should only be used as a final resort
when other solutions would not work in a particular case.

Professor Howard of M.I.T. pointed out that excess condemna-
tion was originally conceived as an aid in the financing of public
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works by capturing for the public some of the increased land values
resulting from the improvement, and that such land taking was in
a sense a forerunner of urban renewal powers. It has also often
been used to protect a public work by providing a means of con-
trolling adjoining land use. Excess condemnation of unusable
remnants carries out both of these basic policies. The American
Society of Planning Officials also recommended excess condemna-
tion in those situations in which replanning and rezoning cannot
prevent the creation of uneconomic fragments.

In a strict sense, excess condemnation is not involved in cases in
which a project is planned so that land that would be otherwise
fragmented is all included as part of the land used for the project
itself. Thus, taking of land along a highway right-of-way for a
roadside park, or for a slope that can be landscaped, is not excess
condemnation, narrowly defined.

As a practical matter, the same problems of acquisition are in-
volved, however, in cases in which extra land is taken and incor-
porated into a project and in which the extra land is treated as
purely excess. The taking in both cases is generally designed to
avoid the creation of fragments, and the use to which the frag-
ment is put is a subsidiary matter, sometimes designed only to
avoid constitutional limitations upon excess condemnation. The
purpose to which remnants can be put are important, however,
not only to justify the taking but more importantly to prevent
any blight adjoining the public project.

The Council of State Governments noted that condemnation for
anticipated future use, particularly in relation to highway right-of-
way, represents an increasingly important need. This view was
also expressed by the American Society of Planning Officials. The
Highway Research Board indicated that, when severance damages
tend to equalize compensation for a complete or partial taking, the
taking agency will either take or purchase the land and, if it can
find no use for it, the land will then be sold. The American Right
of Way Association noted that California practice is to acquire all
uneconomic remnants unless the owner protests, and these rem-
nants are then used, retained for planned future use, or sold, either
individually or upon assembly of more than one, as new lots or
tracts.

Thus, Rudolph Hess, of the California Department of Highways,
recommends taking of all uneconomic remnants, unless the owner



[Mar.HOUSE No. 3657.54

I

i

objects. The California theory is that leaving this property in the
hands of the owner would be a denial to him of his right to just com-
pensation. Certainly the burden of handling and disposing of the
remnants bears heavily upon the usual individual owner. 5

Willis P. Pokes notes, however, that owners may prefer to retain
truncated land as long as they still find it usable. 6 Donald Heaney
also points out the theoretical and practical difficulties in deter-
mining just compensation when remnants are left with the owner.
The consideration of special benefits and the non-consideration of
general benefits in determining value of the remnants is further com-
plicated by the lack of legally defined differentiation between the
two types of benefits.7

Condemnation of remnants along rights-of-way can be effectively
used to acquire the additional land required for future highway
use. 8 Careful planning of future highway expansion to make use
of remnants will minimize highway costs and minimize the economic
dislocation effects of the highway. Since many effects of condem-
nation are constitutionally non-compensable, taking of an entire
parcel tends to avoid at least some of these effects and thus
minimizes many public relations problems.

The disposal of excess lands must be considered before any policy
concerning the taking of such lands can be considered. Mr. Hess
recommends the California highway department experience of a
separate agency to handle disposal. 9 The taking agency is ordi-
narily in a much better position to sell land than are private owners.
Excess land should be immediately returned to private economic
use, but land needed for future department use is retained. Cali-
fornia also gets clearance from all state planning agencies that
might have a use for excess land, so as to avoid returning to pri-
vate ownership land that wall soon be required for other public
purposes.

In situations in which excess land is not sold but is leased, twenty-
five per cent of the return is given to local authorities to recompense
them for their tax loss. An exception is made for federally sup-
ported highway projects in which a return must be made to the
federal government. Flexibility in disposal of the land is required;
the major purpose must be to return the land immediately to eco-
nomic use. Thus at times sale to the abutter and at other times
public sale will be desirable

When land is acquired for future public use, the immediate prob-
lem of using the land can be solved by leasing it, with priority to
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the former owner. 10 If a determination is made that the planned
future use is to be cancelled, the land can be sold, again with priority
being given to the former owner. It has been suggested that, in
selling any excess property, the land use plans and laws of local
authorities be considered so that no conflict will occur between the
new private owner and future land use. 11

A major problem in any excess land disposal is the problem of
appraisal of land value. Land economic studies of past experience
give appraisers basic information that will facilitate their making

-valid judgments in the future. 12 This is not only important to in-
�sure a fair return to the State but also avoids the political problem

of criticism of disposal practices. Thus, recently, federal govern-
ment auditors criticized the Interior Department for its exchanges
of grazing lands and its oil and gas lease policy; outdated appraisals
that did not reflect current values were considered responsible. 13

Excess taking is not limited to a taking of a fee simple. It may
be perfectly suitable in some situations that an easement only be
taken, either for protection or for future development. 14 This
may often result, however, in increasing acquisition costs as the
payment for the easement is often ignored in determining damages
for a later taking of the fee. 16

Priorities of Uses.

Almost all urban land and considerable non-urban land is sub-
ject to more than one public policy. When conflicts occur, one of
them must give way, at least inpart. If the question concerns prior-
ities to use the land, statutes have sometimes assigned them to
various public uses. Thus, for example, they place highway uses
higher than pipeline company uses; in addition, as to uses of the
same priority, the rule is first come, first served. 16 This solution
could be used to determine conflicts between land uses, even if one
of them, such as zoning, is an expression of the police rather than
eminent domain power. The very inflexibility of a set priority
system suggests a further limitation, namely, that a state regulat-
ing agency finally determine the land use when conflict arises be-
tween government agencies. l 7

Subdivision Control and Urban Renewal.
Several authorities have suggested that subdivision control and

urban renewal both constitute means of solving the problem of the
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uneconomic remnant. 18 When the physical facts are suitable these
means can be fully effective but they will be usable only in certain
limited situations.

Taxes.
Two possible tax approaches may help solve the problem of the

uneconomic remnant. In the first, the agency creating the rem-
nant would be responsible for payments in lieu of taxes to the mu-
nicipalities, 19 regardless of whether it took the remnant or left it
with the original owner. The second approach would give income*
tax relief to the owner left with an uneconomic remnant, perhaps*
by recognizing consequential as well as direct losses for tax pur-
poses, even though they are not recognized for purposes of deter-
mining damages suffered upon taking.20

Chapter VII. Conclusions.

A number of possible solutions to the problem of a remnant, left
after a taking, that is unusable under local zoning have been sug-
gested in the preceding sections of this report. This chapter will
evaluate the various solutions, considering their effect on the taking
agency, the zoning municipality and the landowner. No attempt
will be made to repeat the discussion on the various means by which
each solution can be implemented, since the pros and cons of each
basic solution will be essentially the same no matter what the means
chosen to effectuate it. It must further be recalled that these various
solutions are often not mutually exclusive; legislation embodying
two or more of the solutions may give the most desirable result.

Compulsory Taking of Remnant.
The bill under study would require the taking agency to take all

of a parcel of land if a portion of it was required for a public project
and the remnant would be unusable under local zoning. This solu-
tion would relieve the owner and the municipality of the
the taking agency, who in the past has often if not always avoided*'
its fair responsibility, would now have the problem it created thrust
upon it.

The main difficulty with compulsory taking is that it ignores other
means already available by which an alert municipality and an alert
planning and taking agency can solve the problem; the real problem
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exists only as to those remnants that are economically unusable
when privately owned, not as to the many remnants that can be
used if the zoning restrictions are altered or varied. Replanning and
rezoning cannot be considered, either, to be merely a concession by
the municipality, since public projects, particularly highways, re-
quire new planning and, as they encourage new types of land use,
encourage if not require new zoning standards.

The municipality will also wish to maintain its maximum possible
tax base with a minimum of unusable land within its boundaries.
Remnant taking will impose an increased financial burden upon the
taking agency but resale of remnants will often eliminate the in-
creased costs.

A serious question exists, despite Amendment Article 39 of the
State Constitution, as to whether the taking of all remnants unusable
under local zoning would meet the constitutional requirement of
public purpose. Small, uneconomic remnants should be constitu-
tionally condemnable. However, larger remnants which are still
usable except for zoning restrictions raise much more serious doubts.
When federal grant-in-aid programs are involved, excess acquisition
costs may bar federal reimbursement. Upkeep will be a problem, no
matter who owns the remnant, but if finances are available the taking
agency will ordinarily maintain the remnant better than a private
owner to whom it has no value. Thus, taking of the remnant tends
to minimize the likelihood of blight. Tax returns to the municipality
will be cut down by greater public ownership of land within it. A
compulsory taking may, in some situations, be a hardship to the
owner, or at least the owner may wish to retain the land for its
possible speculative value. It is also arguable that the basic prob-
lem is a local one of zoning and thus should be solved by local, not
state, means, but this argument ignores the State’s broad interest
in land use.

Non-Compulsory Taking of Remnant.
One possible solution permits the taking agency to determine if it

will take the remnant. The main objection to this solution in
Massachusetts is that this is essentially the main, present means
and it has worked poorly in a number of instances. Many States
have, however, found this solution completely workable but it re-
quires, first, a willingness and financial ability on the part of the
taking agencies to take most if not all of the remnants and, second,
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a well-organized administrative division to carry out the myriad
details. The main advantage of this solution is that it permits in-
dividual treatment of each remnant; its main disadvantage is that
the lack of compulsion makes it impossible to insure implementa-
tion of a fair policy.

As a variation of the above action, non-compulsory taking of the
remnant is permitted, but only if it meets certain minimum stand-
ards. This approach limits takings to those remnants which are less
than a given size. Or the limitation may be based on their value to
the taking authority or their minimization of project costs. This
solution avoids wholesale remnant taking, but in Massachusetts
takings of larger and more expensive parcels are already partly con-
trolled by the constitutional public purpose doctrine. The interest
of the landowner is not necessarily considered in this solution.

Purchase of the Remnant.
If the acquiring agency cannot compel the owner to give up a

remnant, the interest of both the agency and the owner can often be
settled by negotiation and purchase. Many States that have the
power to take remnants still do not do so, preferring to acquire only
that land which the owner is walling to sell. This solution, how-
ever, does not solve that aspect of the problem that occurs wrhen a
landowner has a highly inflated idea of the value of the remnant.
Certainly the ability of the taking agency to negotiate is consid-
erably strengthened if the powder to condemn is available.

It may, however, be sensible to permit a landowner to prevent
acquisition of his remnant when there is no direct need for it in
the project. In turn, he may benefit from a windfall if the rem-
nant value is greatly increased because of the proximity of the pub-
lic project. Many of the advantages and disadvantages noted in
the preceding sections also apply to this type of remnant acquisition.

Requiring Remnant Purchase on Owner Request.
The final solution based upon acquisition of the remnant by the

taking agency would require purchase if the owner wishes. This
solution would ordinarily be applicable only if the remnant met the
minimum standards which have been indicated, so that the taking
agency could avoid purchases of remnants of such size and amount
that it would be getting into the real estate business, and if it could
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be carried out without too much additional cost to the taking
agency.

The taking agency is often in a better position to dispose of and
use remnants and, under carefully drawn standards, constitutional
problems of expenditure of public funds for non-public purposes
could be avoided. The solution does not fully consider, except to
the extent of the standards imposed, the public interest as repre-
sented by the taking agency and does not consider at all the mu-
nicipal interest in preserving its tax base and land use pattern.

0 Joint or Combined Taking.

If the taking agency has no use for the remnant but prospective
severance damages are sufficiently high so that the cost of a total
taking is not much greater than the cost of a partial taking, the
municipality could join the other taking agency to condemn or pur-
chase the entire parcel. The municipality could either be invited to
join the original condemnation action, or be permitted to intervene.
In case of a negotiated purchase, municipal agents could negotiate
as part of a team with agents of the original taking agency. The
original taking agency would retain the land it required and would
pay the usual damages. The balance of the damages for the total
taking would be paid by the municipality and it would become
owner of the remnant.

Both public interests would thus be considered and the mu-
nicipality would assume the maintenance and disposal problems
otherwise necessarily handled by either the original taking agency
or the private owner. Acquisition costs to the municipality would
be relatively light. The private owner’s interest would not be pro-
tected unless the enabling statute was limited by relatively strict
standards so as to insure against municipal acquisition of land an
owner would ordinarily prefer to retain. Unless this provision was
limited to those situations in which the original taking agency in-
dicated its wish not to take the entire parcel, conflict between it and
the municipality could well occur and ordinarily both public bodies
will attain their reasonable objectives only if co-operation and co-
ordination exist.

Power of Decision in One of Two Agencies.
The acquisition of land within a municipality by an outside taking

agency will almost always create some public policy conflict, some-
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times minor but at other times very acute. Resolution of these
conflicts in the land use area has generally rested upon the taking
agency, if it is a public body rather than a private corporation.

Alternatively, a taking agency has been in some situations subjected
to the municipality and been required to obtain prior consent to any
taking within the municipality. A third alternative is possible, in
which the municipality could prevent the taking of specific parcels
of land but could not generally prevent the taking of land necessary
for the project.

In the particular land use area to which this study relates,
taking agency ordinarily ought to have the power to determine'
finally the parcels of land to be taken, if either it or the municipality
is to be given the power of final decision. The taking agency has by
far the better idea of its own requirements and, when appropriate
to the project, of the related interests of neighboring communities,
whereas local land use problems created by a taking can be solved
without great difficulty in many cases. Takings for federal grant-in-
aid highways will also ordinarily require that the state department
control the decision as to the necessity and sometimes the amount
of the taking. Clearly, however, to permit outside taking agencies
relatively unlimited rights to take land within a municipality can
create serious dislocations of land uses and loss of a considerable
portion of the tax base.

These objections could be met in part by giving the municipality
the right to limit the percentage of its land taken for public projects
or by limiting takings of an outside agency without municipal consent
to those provably necessary for the planned project. The limita-
tion of the percentage of land that may be taken would presumably
have to be itself restricted to land usable for private purposes, so as
to avoid conflict with flood control and conservation district and
other similar takings. No matter which unit has the power of final
decision under this solution, the private property owner’s interest
is not directly considered.
Decision hy Outside Agency. I

When conflict between a taking agency and a municipality occurs,
the power of determining the dispute could be left to a third, outside
agency or to arbitrators selected for the particular dispute. This
process may well be cumbersome and could unduly delay a project.
It is a substitute for co-operation and co-ordination, and, when one
public purpose involved is clearly more important than the other,
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may tend to overemphasize the less important policy objective. If
the determining body is well constituted, its decision may reflect a
much more balanced settlement of the dispute, however, and would
prevent the greater statutory strength of one of the two disputants
fromresulting in a complete ignoring of the weaker agency’s position.
The very existence of the machinery will tend to encourage co-
operation between the parties since they may prefer if possible to
avoid a decision by another body. The outside agency could repre-
sent the general public interest, as opposed to the public interest
of the two agencies in conflict, and could also consider, if not repre-
sent, the interests of private property owners affected by its de-
cisions. Arbitration panels could have representation from both
public agencies and the private owner, or a permanent panel could
be organized with representatives of all groups. Selection of per-
sonnel for such a panel would be difficult.

Limitations Imposed on Agencies.
State legislation is feasible that controls the major sources of con-

flict between a taking agency and a municipality. This could be
done by setting up a scale of public uses, so that the agency exer-
cising the right for the higher scaled use would prevail over the
agency with the lower scaled use. Thus highway right-of-way use
could be scaled higher than zoning, but zoning in turn could be
scaled higher than acquisitions for storage of highway equipment.
Certain exemptions already exist in both zoning and eminent domain
statutes which prohibit or limit the application of those laws to
certain types of property, and these exemptions can be expanded
as policy dictates.

State-wide zoning, or a requirement of state approval of local zon-
ing and public works plans, could be instituted. Zoning adjacent
to public works could be placed under the authority of the agency
constructing the work. Many other solutions based upon this
principle could be developed. Systems based upon this principle
tend to be insufficiently flexible; solutions are developed only after
the occurrence of disputes. They also tend to be either overly static
or overly particularized.

In determining the public value of a highway many factors may
properly be considered that make one highway more valuable than
another, yet any attempt to differentiate among highway uses leads
to statutory complexities of great magnitude. The device is very
effective in limited areas, however, in which narrow distinctions
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and discretion do not play a part. Thus the general policy in
Massachusetts giving precedence to the taking agency over the
zoning agency has been varied in certain housing laws to require
zoning compliance.

In the context of this particular study, a requirement that a
municipality rezone land not otherwise usable under its zoning, or
that it replan to consider the effect of the public work, wnuld be one
way to solve the problem in part. A requirement that land could
not be taken for a project without municipal consent unless the
municipality had had the taking plans therefor a given period,*
would be another possible partial solution. "

Reimbursement for Loss of Taxes on Remnants.
One of the major problems of the unusable remnant is that the

municipality will lose a part of its tax base. If a public taking
agency acquires the remnant, the entire parcel is lost to the munici-
pal tax base. If the remnant is left in private ownership, its assessed
value will be substantially reduced, and payment of even the lower
tax is not likely if the remnant is unusable. Non-maintained rem-
nants may result in blight with consequent decrease in the value
of surrounding property, and the municipal costs of protection and
maintenance may well increase.

From the municipality’s point of viewT a requirement that the
taking agency, or perhaps the State itself, reimburse the munici-
pality for tax loss and increased costs would at least rectify this
major source of municipal difficulty. Disputes as to the amount
of compensation would, however, be difficult unless set on an arbi-
trary basis such as a percentage of the lease-value of both the land
taken and the remnant, or a percentage based upon the damage
award to the owner of the land.

Solutions based upon this principle are at best partial, however,
since the interest of the private landowner is not considered and
municipal problems are related not only to taxes but also to present
and future land use plans. Certain limitations upon municipal ex-
penditure of these funds would be required to make certain the blight'i
they are designed to prevent is actually prevented.

Prompt Use of Taken Property.

Some statutes state that rights to use property will be lost if not
exercised within a certain limited period of time by at least com-
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mencement of construction of the project. This principle is gen-
erally unacceptable except when the taking agency is a private
corporation and, in addition, works most fairly when an easement
over property rather than the fee thereto is taken. Advance ac-
quisition of property for certain public uses as highways and parks
is too desirable to be limited by a requirement that construction
begin within a year or two after acquisition.

The principle could well be modified, however, to permit the for-
mer owner to lease any land not yet in use for the public work and

recompense the municipality by a percentage of the rent for its
"tax loss. This constitutes a temporary solution of the unusable

remnant problem, since the remnant and the leased parcel together
presumably would comply with local zoning, but necessarily pro-
vides no permanent solution.

Urban Renewal.

Urban renewal can be used to absorb unusable remnants, ordi-
narily in conjunction with other adjacent blighted land. When this
remedy is appropriate it will, of course, completely solve the rem-
nant problem but the presence of unusable remnants, although a
factor in determining whether to redevelop an area, would never be
the major consideration.

Subdivision Control.

A remnant unusable under local zoning would seldom if ever
become usable under the zone standards merely by subdivision.
In conjunction with rezoning, or possibly of a grant of a variance,
subdivision would in a few special situations provide a remnant
owner with usable land. The subdivision control device is more
likely to be useful in conjunction with assembly of a number of
remnants into one tract that can be redivided under the subdivision
control law into usable lots and tracts. The device would be fully
effective when it can be made applicable but the occasions for its
application would be relatively few except when a government unit,

the taking agency, assembled and redivided the remnants.

Co-ordination and Co-operation

While many of the conflicts between the taking agency and a
municipality could be avoided by co-ordinated planning and co-
operation, and the incidence of unusable remnants could thus be
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reduced, statutory requirements of co-operation and co-ordination
are often at best suggestive. The great desirability of the objective,
however, makes even partial attainment desirable. The individual
landowner almost certainly will also be protected if the agencies
act co-operatively, since the problem of unusable remnants will be
one of the major considerations in co-operative planning. Require-
ments that an agency planning a project consult with interested
local authorities at early planning stages could be set up. A regional
organization representing a number of municipalities might be
better equipped by viewpoint and personnel to represent
interests without ignoring the planning agency’s interests and prob-
lems.

Requirements that an agency may only acquire land in accord
with a municipal master plan and upon six months’ notice would
indirectly encourage co-operation as would many other of the
methods discussed in earlier sections of this chapter. No matter
how extensive co-operation and co-ordination may be, conflict will
still occur and the power to settle it must exist somewhere, but de-
vices that tend to encourage co-operation should minimize the
areas of conflict.

I
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House, No. 718 of 1961.

A.n Act relative to Takings by Eminent Domain of a Portion or Portions
of a Tract of Real Estate which in Effect cause the Remaining Real
Estate to be Inconsistent with Local Zoning Laws.

Be it enacted, etc.

Section 1. Chapter 79 of the General Laws is hereby amended by inserting
after section 2 the following section:

Section 2A. No order of taking under the provisions of sections one and two
shall be made of a fee in a portion or portions of a tract or parcel of real estate if the
remaining real estate of the owner or owners in said tract or parcel exclusive of the
portion or portions taken, is such that the building or buildings thereon, if any, do
not meet the requirements of local zoning laws. The order of taking shall include so
much of said tract or parcel as will leave no remaining real estate which does not
meet the requirement of local zoning laws.

Section 2. Chapter 80A of the General Laws is hereby amended by inserting
after section 2 the following section: —■

Section 2A. No order of intention to take real estate in fee under the provisions
of section two shall be adopted where the real estate intended to be taken comprises
a portion or portions of a tract or parcel, if the remaining real estate of the owner
or owners in said tract or parcel, exclusive of the portion or portions intended to be
taken, is such that the building or buildings thereon, if any, do not meet the re-
quirement of local zoning laws. The order of intention to take shall include so
much of said tract or parcel as will leave no remaining real estate which does not
meet the requirements of local zoning laws.

I

Appendix B

ZONING ASPECTS OF PARTIAL LAND TAKINGS.








