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The SJC holds that the police lacked probable cause to search a minivan after 
observing marijuana weighing about an “ounce.” 

 
Commonwealth v Matthew Sheridan, No. SJC -11543 (2015) 
Background: On June 21, 2011, Quincy police stopped the defendant, Matthew Sheridan, (hereinafter referred 
to as “Sheridan”) for driving a minivan with an unilluminated headlight. Officer Sean Glennon (hereinafter 
referred to as “Officer Glennon”) asked Sheridan for his driver’s license and registration. Sheridan complied 
even though he appeared extremely nervous. During the stop, State Police Trooper Scott Walker (hereinafter 
“Trooper Walker”) stopped to assist Officer Glennon.  As Trooper Walker approached the passenger side 
window, he saw the corner of a plastic sandwich bag containing marijuana, protruding from under a T-shirt on 
the floor.  At this point, Officer Glennon ordered Sheridan out of the vehicle and conducted a patfrisk.  Officer 
Glennon recovered $285 in cash and a cellular telephone from Sheridan and asked if there was anything illegal 
in the car.  Sheridan said no and did not consent to his vehicle being searched. Officer Glennon told Sheridan 
that he observed a bag of marijuana in the vehicle and Sheridan responded by "slumping forward" with a 
"dejected type of look" across his face. Officer Glennon handcuffed Sheridan and began to search the vehicle. 
Officer Glennon found a bag "consistent with about a one-ounce bag" of marijuana, partially visible under a T-
shirt on the floor between the vehicle's front seats along with two additional bags of marijuana, one 
approximately equal in size to the first bag, and one smaller. The police searched the remainder of the minivan, 
and also requested a narcotics-trained canine to perform a sniff search, but located no additional drugs or 
contraband and no other evidence of illegal activity. Sheridan was transported to the police station, where he 
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was charged with intent to distribute marijuana. During booking, police seized Sheridan’s phone and searched 
his text messages which appeared to be orders to purchase marijuana. 

 Sheridan filed a motion to suppress all the physical evidence seized as a result of the search and the 
arrest, which included the marijuana, telephone and the text messages found on the phone.  Sheridan argued that 
the police lacked probable cause to believe that the minivan contained more than one ounce of marijuana, 
rendering the search impermissible. The judge denied the motion and found that while possession of less than 
one ounce of marijuana is not criminal, any quantity that is contraband authorizes police to issue an exit order. 
Additionally, exit orders in these circumstances allow police to seize drugs inside the vehicle without 
jeopardizing their safety.  The judge further concluded that when the police retrieved the initial bundle of 
marijuana, a second one ounce bag as well as a smaller bag were recovered which gave police probable cause to 
arrest Sheridan for possession of a criminal quantity of marijuana. Since the seizure of the cell phone was 
lawful as a search incident to arrest, the text messages were also lawful because they were a product of 
inevitable discovery during the investigation of whether the more than one ounce of marijuana was possessed 
with intent to distribute. A single SJC justice granted Sheridan’s application for direct appellate review.  
 
 
Conclusion: The SJC concluded that search of the minivan and cell phone violated Sheridan’s fourth 
amendment rights and they reversed the denial of the motion to suppress. The SJC considered whether the 
observation of one ounce or less of marijuana was sufficient to give police probable cause to search the van. 
The SJC considered the following issues: 

1. Whether the search of the minivan was lawful? 
2. Once the marijuana was found, were police allowed to issue an exit order in an attempt to seize the 

drugs? 
3. Could police search the text messages of Sheridan’s phone without a warrant? 

 
1st Issue: Was the search of the minivan lawful?  

"Under the automobile exception, a warrantless search of an automobile is permitted when police have 
probable cause to believe that a motor vehicle on a public way contains contraband or evidence of a crime, and 
exigent circumstances make obtaining a warrant impracticable." Commonwealth v. Cast, 407 Mass. 891, 901 
(1990). Here the SJC examined the lineage of marijuana cases that it reviewed after a 2008 ballot initiative 
decriminalized possession of an ounce or less of marijuana. In Cruz, the SJC concluded that a faint odor of 
burnt marijuana was not sufficient to search a vehicle. Commonwealth v. Cruz, 459 Mass. at 462 (2009).   
Because the ballot initiative transformed the possession of one ounce or less of marijuana into a civil infraction, 
not a crime, the SJC found that the police could not conduct a warrantless search of vehicle because they did not 
have probable cause to believe a criminal amount of contraband was present. Id. at 476.  Similarly in Daniel, 
the SJC held that the police lacked probable cause to search a vehicle during a traffic stop when finding two 
small bags of marijuana that weighed less than an ounce. Id. After reviewing Cruz and Daniel, the SJC 
determined that the outcomes in both of those cases would control in the present case. In this case, Officer 
Glennon testified that the partially visible bag found under the T-shirt was "consistent with about a one-ounce 
bag" of marijuana. Because the ballot initiative decriminalized "possession of one ounce or less" of marijuana, 
G. L. c. 94C,§ 32L, the officer saw evidence of a civil infraction, not a criminal offense. Since the police lacked 
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probable cause to believe that a crime was being committed, searching the minivan was impermissible.  While 
the Commonwealth argues that Officer Glennon testified that based on his training and experience, he identified 
the amount of marijuana contained in the bag as "about . . . one-ounce," it could be construed that there was a 
criminal amount of marijuana. The SJC did not agree with this argument and emphasized that there were no 
facts or circumstances within the Officer Glenno’s knowledge that would have led a reasonable person to 
believe that he may have underestimated the amount of marijuana contained in the bag. Officer Glennon's 
estimate fails to establish probable cause and it qualifies as speculation as to the amount of marijuana within the 
bag. 

The Commonwealth also argued that Sheridan’s nervousness taken in conjunction with the amount of 
marijuana recovered tipped the scales to probable cause.  The SJC has found in prior cases that manifestations 
of allegedly nervous or furtive behavior, in conjunction with indications that the defendants possessed some 
amount of marijuana, were insufficient to establish probable cause that the defendants possessed a criminal 
quantity. "It is common," we observed, "and not necessarily indicative of criminality, to appear nervous during 
even a mundane encounter with police." See Cruz, 459 Mass. at 468. 
 
2nd Issue: Was the exit order valid in order for the police to seize the marijuana? 

The motion found that the police were permitted to order Sheridan out of his vehicle in order to enter the 
vehicle and effect a forfeiture of the marijuana.  The SJC compared a police officer's power to seize marijuana 
to a police officer’s power to enter a vehicle in order to effect a seizure. While marijuana is "contraband" and is 
subject to seizure, the SJC determined that the police lacked probable cause to enter the vehicle and seize it 
because it was a noncriminal amount. 

The Commonwealth further contends that the seizure of the marijuana was proper because it was in 
"plain view."  According to the plain view doctrine, a police officer may seize objects in plain view where four 
requirements are met: “(1) the officer is lawfully in a position to view the object; (2) the officer has a lawful 
right of access to the object; (3) with respect to contraband, weapons, or other items illegally possessed, where 
the incriminating character of the object is immediately apparent or, with respect to 'other types of evidence . . . 
where the particular evidence is plausibly related to criminal activity of which the police are already aware; and 
(4) the officer come[s] across the object inadvertently." Commonwealth v.White, 469 Mass. 96, 102 (2014). 
There is no dispute that the first and fourth requirements are met: the officers were lawfully in a position to 
observe the bag of marijuana, since the bag was visible from outside the vehicle where the officers were 
positioned in effecting a permissible, routine traffic stop; and the officers came across the marijuana 
inadvertently, since there is no contention that the officers effected the traffic stop to search for marijuana. 
However the police fail to satisfy the second requirement of the plain view doctrine, which demands that the 
officer have "a lawful right of access to the object." Commonwealth v. White, supra. Although the police could 
see the marijuana from their lawful vantage point outside the minivan, they did not have a "lawful right to 
access" it from that vantage point. To seize the marijuana, the police officers had to enter the 
minivan. Because the observation of a noncriminal quantity of marijuana alone did not give rise to probable 
cause that the vehicle contained evidence of a crime, the validity of the officers' seizure of the marijuana turns 
on the existence of some other basis, besides probable cause, to justify the officers' entry into the vehicle. 
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The Commonwealth characterizes the entry into the minivan as a "limited intrusion," and compares the 
intrusion involved in a police officer's request for license and registration documentation during a routine motor 
vehicle stop. 

The SJC did not find the Commonwealth’s argument persuasive because the SJC has never found that 
police may routinely enter vehicles to acquire driver's license and registration documents, in the same way that 
the police enter the defendant's vehicle to seize the marijuana. The SJC has typically found that a police officer 
may “direct the driver to retrieve his identification from the vehicle." Commonwealth v. Lopes, 455 Mass. 147, 
160 (2009). The SJC further states that police are permitted to order occupants out of a vehicle if there is safety 
issue or concern that the occupants may be armed and dangerous.  If there is a safety concern, police can 
conduct a limited search for the purposes of recovering the identification and registration documents. Id. The 
findings of the motion hearing in District Court stated, “except for the extreme nervousness of the defendant, 
there were not present any other factors that would indicate a dangerous situation may exist." The judge never 
found that the officers' exit order and the patfrisk of the defendant that followed were based on any reasonable 
apprehension of danger. Rather, the record indicates that these events were precipitated solely by the police’s 
observation of what they believed to be a noncriminal portion of marijuana. Under these circumstances, the exit 
order and the patfrisk were impermissible, and the police officers’ entry into the vehicle to seize the marijuana 
cannot be justified under the logic that enables police officers to enter a vehicle to recover license and 
registration documentation in situations where the officer reasonably believes that the driver is armed and 
dangerous. 

 Finally, the SJC did not find that the police’s entry into the minivan qualified as an administrative 
search. Rather the SJC found that the search went beyond a "limited intrusion" for the "sole purpose of seizing 
marijuana in the officer’s plain view." Upon entering the vehicle, the police did not merely seize the one bag of 
marijuana that was partially in plain view under the T-shirt but they lifted the T-shirt, and seized two additional 
bags. The judge made no factual finding that the officers had to lift the T-shirt to seize the bag, rather than 
simply grasping the portion of the bag that was partially visible.  
 
3rd Issue:  Search of the Cell Phone:  

The SJC held that the search of Sheridan’s cell phone was not a search incident to arrest and was not 
lawful. Once the SJC determined that the entry into the minivan and the seizure of the marijuana were unlawful, 
the police lacked probable cause to arrest Sheridan for a possession with intent to distribute. The subsequent 
seizure of Sheridan’s cell phone was also unlawful and therefore searching the text messages was not permitted. 
Even if Sheridan’s phone was lawfully seized as a search incident to arrest, the police would have had to obtain 
a warrant to search the text messages based on the Supreme Court’s recent ruling in Riley v California.  
In Riley, the Supreme Court explicitly held that "the search incident to arrest exception does not apply to cell 
phones,” and that police should get a warrant. See Riley v. California, 134 S. Ct. 2473 (2014).  
 
Commentary: Based on the lineage of marijuana cases in Massachusetts, it is not surprising that the SJC did 
not uphold the search of the minivan or entry into the minivan for the purpose of seizing the marijuana. 
Massachusetts courts have established that the odor of marijuana (burnt or unburnt) is insufficient to search a 
motor vehicle or person if there is not additional evidence that a person is impaired to operate a motor vehicle or 
is distributing drugs.  
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