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The SJC holds that the police conducted a strip search when they pulled the waistband 

of the defendant’s underwear and retrieved cocaine that was initially discovered, but 

not identified as either a weapon or contraband, during a pat-frisk.  

 

Commonwealth v. Amado, 476 Mass. 147 (2016): 

 

The SJC held that a strip search occurs when the last layer of clothing is moved – not 

necessarily removed – away from the body to expose an intimate area of the person. 

 

Background: While on patrol in an unmarked vehicle Brockton police observed a green 

Acura pulling out of a nearby gasoline station.  One of the officers recognized the 

defendant, Aderito Amado, as the front seat passenger from a prior arrest for unlawful 

possession of a firearm.  The police stopped the vehicle because its registration plate was 

not properly affixed.  All four of the police officers got out of their vehicle and 

approached the automobile with two officers on each side.   Detective George Almeida 

observed the defendant reach his left arm behind his body and he stated, “We got 

movement up front.”  A second officer observed the defendant bring his left arm back 

down to the front of his body. 

 

While the operator of the motor vehicle gave police his driver’s license and 

registration, the defendant avoided eye contact with the police, appeared nervous and was 
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breathing rapidly with trembling hands.  Police ordered the defendant out of the 

automobile due to concerns for officer safety and they conducted a pat-frisk.  An object 

believed to be a roll of cash was recovered.  When asked how much cash he had, the 

defendant told police that roll contained $500 in cash.   

 

Continuing the pat-frisk, the police felt an object behind the defendant’s testicles 

which they did not believe was a gun.  The officer yelled that the defendant was 

“jocking” something.  One of the officers pulled back the waistband of the defendant’s 

shorts and underwear to view his bare backside.  The detectives observed a plastic bag 

protruding from the defendant’s buttocks.  At the sight of the bag, the police handcuffed 

the defendant who declined to remove the bag himself.   

 

A police supervisor arrived and after taking the defendant between two nearby 

buildings, the police pulled out the defendant’s shorts and underwear, this time shining a 

flashlight on his bare buttocks.  The contents of the bag were not visible, but the bag was 

not inside the defendant’s rectum.  The police supervisor pulled the bag out from the 

defendant’s buttocks.  The drug laboratory later determined that the bag contained 

approximately twenty-four grams of “crack” cocaine. 

 

The defendant was arrested and charged with trafficking fourteen grams or more 

of cocaine, in violation of G. L. c. 94C, § 32E (b).  He filed a motion to suppress arguing 

that the police conducted at strip search without probable cause during the pat-frisk.  The 

Commonwealth contended that the court limit the inquiry to a determination whether 

pulling the defendant’s shorts and underwear away from his body constituted a strip 

search under Commonwealth v. Morales, 462 Mass. 334, 342 2012), and argued that the 

search was not a strip search or, in the alternative, that the search was reasonable because 

it was conducted away from the road and only the officers viewed the defendant’s bare 

skin.  The motion was denied and the SJC heard the case on appeal.  

 

1
st
 Issue: Was the stop and the exit order justified?   

The SJC determined that the police were justified in stopping the vehicle after 

they observed a traffic violation.  Commonwealth v. Santana, 420 Mass. 205, 207 

(1995).  The police initially pursued the vehicle because they recognized the defendant as 

a passenger and they wanted to investigate further based on his prior arrest for possession 

of a firearm.  When the police noticed the vehicle’s unlit registration plate during the 

pursuit, stopping the vehicle was lawful deemed lawful.   

 

The SJC concluded that the exit order and subsequent pat frisk were justified. 

Whenever there is safety issue or an officer develops a reasonable suspicion based on 
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specific and articulable facts that the passenger was engaged in, or about to engage in, 

criminal activity apart from any offense committed by the driver, the courts have found 

that exit orders are justified.  Commonwealth v. Torres, 424 Mass. 153, 158-159 

(1997).   Here the motion judge concluded that the defendant’s recent arrest for 

unlawfully possessing a firearm in a vehicle coupled with the defendant’s arm 

movements as the officers approached the vehicle and lack of eye contact created a 

heightened safety risk.  The defendant’s rapid breathing and the fact that the vehicle was 

stopped in a high crime area also justified the exit order.  The SJC affirmed the motion 

judge’s factual findings concerning the exit order.   

2
nd

 Issue: Did the police exceed the scope of the pat-frisk? 

The SJC held that the police exceeded the scope of the protective search by 

conducting the equivalent of a strip search.  See Commonwealth v. Torres, 433 Mass. 

669, 675-676 (2001).  Protective searches are reasonable if “confined to what is 

minimally necessary to learn whether the suspect is armed and to disarm him once the 

weapon is discovered.”  Commonwealth v. Almeida, 373 Mass. 266, 272 (1977).  “In 

most instances the search must be confined to a pat-down of the outer clothing of the 

suspect.”  However, under the “plain feel” doctrine, an officer may seize contraband 

discovered during a Terry-type frisk if the officer feels an object whose contour or mass 

makes its identity immediately known.  Minnesota v. Dickerson, 508 U.S. 366, 373, 375-

377 (1993). 

 

In the present case, the police did not observe any protrusions or suspicious 

bulges in the defendant’s athletic shorts.  However, during the pat-frisk, the officer felt an 

object behind the defendant’s testicles that he knew was not a weapon.  Because the 

object was not a weapon, there was no safety exigency justifying a search of the 

defendant’s person.  “Police have the privilege to search further after the pat down gives 

indication that a weapon is present.”   A further search was not warranted under the 

“plain feel” doctrine because the officer was unable to identify the contraband nature of 

the object by touch alone.  Although the location of the object was certainly suspicious, it 

may have justified additional investigation, but not a further search of the defendant’s 

person.  See Morales, 462 Mass. at 339.  The SJC determined that the police exceeded 

the scope of the search once it was determined that the object was not a weapon.   

 

3
rd

 Issue: Did search of the defendant amount to a strip search?  

  

The SJC considered whether the police conducted at strip search and whether they 

had probable cause to do so.  A strip search occurs “when a detainee remains partially 

clothed, but in circumstances during which a last layer of clothing is moved (and not 

necessarily removed) in such a manner whereby an intimate area of the detainee is 
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viewed, exposed, or displayed.”  Commonwealth v. Morales, 462 Mass. at 342.  In 

Morales, the SJC explained that although complete nakedness was a determining factor 

in the strip search at issue in Commonwealth v. Prophete, 443 Mass. 548 (2005), total 

undress is not necessary to qualify as a strip search.   

 

Here, the motion judge did not address whether the initial pulling back of the 

defendant’s clothing during the pat-frisk was a strip search and the Appeals Court 

assumed it was a strip search requiring probable cause.  The SJC did not question this 

initial search because no evidence was seized.  However, the SJC held that pulling back 

the waistband of the defendant’s underwear, exposing his bare skin, using a flashlight to 

light the area, and retrieving an object from the defendant’s private area was a strip 

search requiring probable cause within the meaning of Morales.   

 

Next, the SJC determined that the police did not have probable cause to conduct a 

strip search.  In Massachusetts, Article 14 requires that probable cause must exist before a 

strip or visual body cavity search can be conducted.  See Commonwealth v. Prophete, 

441 Mass. at 553.  “Strip searches by their very nature are humiliating, demeaning, and 

terrifying experiences that, without question, constitute a substantial intrusion on one’s 

personal privacy rights.”  Commonwealth v. Morales, 462 Mass. at 339-340.  Such 

searches may precede a formal arrest as long as probable cause existed at the time the 

search was made, independent of the results of the search.  Commonwealth v. Clermy, 

421 Mass. 325, 330 (1995). 

 

The motion judge found that the police developed probable cause to arrest the 

defendant for a narcotics violation during the pat-frisk.  As a result, the strip search was 

deemed a search incident to arrest for a suspected drug offense.  The Commonwealth 

compared the current case to Clermy where a defendant was arrested on an outstanding 

motor vehicle warrant while sitting on the steps of a known “crack” house in an area of 

high arrest rates for narcotics violations.  Commonwealth v. Clermy, 421 Mass. at 

326.  After the pat-frisk revealed a paging device and sixty dollars in cash, the police 

placed the defendant in a cruiser and conducted a second safety search, which revealed a 

hard object in his genital area.  Id. at 327.  The police retrieved a plastic prescription 

bottle containing twenty-five pieces of “crack” cocaine.”  The SJC in Clermy determined 

that “it is eminently reasonable to infer that a prescription bottle carried in this manner 

would contain contraband, and, most probably, a controlled substance.”  Id. at 330-331. 

 

The SJC found did not agree with the Commonwealth’s argument and found the 

police had no indication that the defendant was committing or about to commit a drug 

offense.  The protective pat-frisk was initiated after the defendant made some unusual 

movements.  At the time the police did not suspect that the defendant was engaged in 

illegal drug activity and the motor vehicle was stopped in an area not known for drug 
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trafficking.  Based on the absence of these factors, the SJC concluded that the police 

officer’s reasonable suspicion could not have ripened into probable cause without the 

additional and impermissible searching of the defendant’s person.  “The facts here placed 

the defendant in a probable cause “no man’s land” as far as the police were concerned, 

where the police had reasonable suspicion to believe the defendant was engaged in 

something illegal but did not have probable cause to believe that the suspected illegal 

activity involved a drug offense.” 

 

The SJC further stated that in the case the defendant was a passenger in a motor 

vehicle that was stopped for pretextual grounds to investigate the defendant due to his 

past arrest for possession of a firearm.  The past arrest has no connection to contraband. 

Although the defendant denied having cash on him, it was insufficient to raise an 

officer’s reasonable suspicion into probable cause.   

 

If the SJC had found that the police had probable cause, the search would have 

had to be reasonable.  The search in this case was unreasonable.  Even though the police 

took the defendant between two buildings to remove the bag from his genital area, that 

did not render the search private where any number of persons could have observed the 

encounter.   

 

Conclusion:  The SJC concluded that the body search of the defendant constituted a strip 

search and the police lacked probable cause to justify the search, and it was therefore 

unreasonable.  The motion to suppress the contents of the bag retrieved during the strip 

search should have been allowed and the conviction was vacated.  

  

 


