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CITY OF BOSTON • MASSACHUSETTS 
Law Department 

City Hall, Room 615 Boston, MA 02201 

VIA EMAIL 

June 30, 2014  

Samuel M. Starr 
Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C. 
One Financial Center 
Boston, MA 02111 
 
John A. Stefanini 
DLA Piper LLP 
33 Arch Street, 26th Floor 
Boston, MA 02110 
 
Re:  City of Boston’s Pending Motion to Stay Before the Massachusetts Gaming Commission 

Dear Messrs. Starr and Stefanini: 

On Thursday, June 26, 2014, the City sent a letter to the Massachusetts Gaming Commission 
requesting a stay of all proceedings regarding Category 1 licensing in Region A in light of the 
Supreme Judicial Court’s recent decision in Abdow v. Attorney General, SJC-11641.  The next 
day, June 27, the City filed a formal motion to stay with the Commission.  The City sent copies 
of its letter and motion to you.  The Commission has informed the City that it will hear argument 
on its motion at the public hearing scheduled for Wednesday, July 2, after which the 
Commission intends to deliberate and render a decision on whether a stay of all proceedings is 
appropriate.  The City will appear and argue its motion on July 2. 

In light of its pending motion to stay, the City considers all negotiation and arbitration deadlines 
with respect to potential agreements with Wynn MA, LLC and Mohegan Sun Massachusetts, 
LLC to be suspended until the Commission renders its decision.  Pending the outcome of the 
City’s motion, the City presently does not intend to participate in negotiation and arbitration 
regarding the surrounding community issue. 

Very truly yours, 

 

Eugene L. O’Flaherty 
Corporation Counsel 
City of Boston 
 
cc:  Massachusetts Gaming Commission 





























































 
Brian R. Falk 
Mirick O’Connell 
100 Front Street 
Worcester, MA  01608-1477 
bfalk@mirickoconnell.com 
t 508.929.1678 
f 508.983.6256 

July 1, 2014 

VIA EMAIL to mgccomments@state.ma.us 
 
Hon. James F. McHugh 
Massachusetts Gaming Commission 
84 State Street, 10th Floor 
Boston, MA  02109 

Re: In the Matter of:  Region A Licensing Proceedings 

Dear Judge McHugh: 

Enclosed for consideration by the Gaming Commission are the City of Revere’s 
Comments in Opposition to the Motion to Stay Proceedings submitted by the City of Boston in 
the above-referenced matter. 

Please feel free to contact me with any questions or concerns. 

Sincerely, 

 
Brian R. Falk 

BRF/aer 
Enclosure 
 
cc: Hon. Daniel Rizzo, Mayor  
 Paul Capizzi, Esq., City Solicitor 
 John Festa, Director of Economic Development 
 George Anzuoni, Director of Finance 
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MASSACHUSETTS GAMING COMMISSION 
 

In the Matter of: 

 
 

REGION A CATEGORY 1 GAMING 
LICENSING PROCEEDINGS 

  
COMMENTS OF THE CITY OF REVERE IN OPPOSITION TO  

THE MOTION TO STAY PROCEEDINGS INVOLVING  
CATEGORY 1 LICENSE APPLICATIONS IN REGION A 

 
Introduction 

 
This memorandum is submitted in opposition to the Motion to Stay Proceedings 

Involving Category 1 License Applications in Region A submitted by the City of Boston 

(“Boston’s Motion”).  This memorandum demonstrates that a stay of proceedings is unwarranted 

based upon the factors set forth in Boston’s Motion, and would, in fact, cause irreparable harm to 

a Host Community – the City of Revere.  Therefore, the City of Revere respectfully requests that 

the Gaming Commission deny Boston’s Motion. 

Argument 
 

The City of Boston (“Boston”), a designated Surrounding Community, seeks a stay in the 

Gaming Commission’s proceedings concerning the award of a Category 1 License in Region A 

until after the November 4, 2014 statewide referendum seeking to prohibit casino gaming in 

Massachusetts (the “November Referendum”).  The City of Revere (“Revere”) is a party in 

interest to the Region A licensing proceedings in its capacity as the Host Community to applicant 

Mohegan Sun Massachusetts, LLC (“Mohegan Sun”).  

Boston’s Motion suggests that, in deciding whether to grant a stay of proceedings, the 

Gaming Commission should consider four factors set forth in Realty Cent. LLC v. Re/Max of 
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New England, Inc., 62 Mass. App. Ct. 1121 (2005, Rule 1:28 unpublished disposition), as 

follows: 

1. The likelihood of success of the challenge; 

2. Whether a party will suffer irreparable harm if a stay is not granted; 

3. The balance of harms between the parties if a stay is granted; and 

4. Whether the public interest would be furthered by granting a stay. 

See Boston’s Motion, ¶8. 

Given the clear guidelines governing a request for a variance from the Gaming 

Commission’s regulations, Boston’s Motion is out of order.1  Assuming arguendo that the four 

factors cited by Boston should guide the Gaming Commission’s decision in this matter, the 

Gaming Commission should deny Boston’s Motion for the following reasons: 

I. THE LIKELIHOOD OF SUCCESS OF THE NOVEMBER REFERENDUM 
CANNOT BE FAIRLY ASSESSED.  
 

In a motion to stay in a court proceeding, a judge applies legal standards to evaluate a 

party’s likelihood of success on appeal.  Instead of asking the Gaming Commission to consider 

legal arguments, Boston’s Motion asks the Gaming Commission to play political pundit and 

predict the outcome of the November Referendum four months in advance.  Boston’s Motion 

relies on a June 20, 2014 Boston Globe article as evidence that the November Referendum is 

likely to repeal the Expanded Gaming Act. See Boston’s Motion, ¶13.  Recent opinion polls, 

however, present a complicated picture of the November Referendum.  Two polls reported in late 

June (including a Boston Globe poll published one day prior to the article cited in Boston’s 

Motion) suggest that the November Referendum may fail, leaving the Expanded Gaming Act 

1 See Memorandum of Mohegan Sun Massachusetts, LLC, in this matter. Revere has reviewed Mohegan Sun’s 
submission and incorporates by reference the arguments contained therein. 
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intact.2 3  Regardless, the Gaming Commission has no reasonable or reliable basis to gauge the 

likelihood of success of the November Referendum, and therefore should not grant Boston’s 

Motion. 

II. THE CITY OF REVERE WILL SUFFER IRREPARABLE FINANCIAL 
HARM IF A STAY IS GRANTED. 
 

A. Increased Municipal Costs Borne by Revere Taxpayers. 

Under Mohegan Sun’s Host Community Agreement with Revere (the “HCA”, previously 

filed with the Gaming Commission), within 30 days after the award of a Category 1 License 

Mohegan Sun is obligated to make a payment of $6 million to Revere. See HCA, §2.B.1(a)(i).  

This payment, the first of several pre-opening payments from Mohegan Sun, will be used by 

Revere to offset increased municipal costs associated with hosting a resort casino, and to 

improve Revere’s financial status.  See “Affidavit of City of Revere Finance Director / Treasurer 

and Collector George M. Anzuoni”, attached as Exhibit A (the “Anzuoni Affidavit”).  The $6 

million dollar payment is equivalent to 3.75% of Revere’s current operating budget of $160 

million. 

If the Gaming Commission grants Boston’s Motion, the $6 million payment will arrive 

too late for Revere to set its tax rate based upon this revenue source, thereby requiring that 

Revere residents and businesses foot a larger share of Revere’s operating budget through higher 

taxes. See Anzuoni Affidavit.  These higher taxes cannot be reduced once the delayed payment 

2 See Center for Policy Analysis at the University of Massachusetts Dartmouth, poll conducted from June 19-22, 
2014 (“Among greater Boston (Region A) voters, 46% would currently vote to uphold the state’s casino law, while 
41% would vote to repeal it.”) http://www.umassd.edu/cas/centers/cfpa. 
 
3 See David Scharfenberg, “Poll Shows Mass. Voters Still Support Casinos”, The Boston Globe, June 19, 2014 
(“Fifty-two percent of respondents say they would vote to keep the state’s casino law in place if the question lands 
on the ballot this fall, while just 41 percent would repeal it.”) http://www.bostonglobe.com/metro/2014/06/19/poll-
shows-mass-voters-still-support-casinos/gahmXcnoURzKUpaTdC1umO/story.html. 
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arrives. See Anzuoni Affidavit.  To address the serious cash flow problem posed by a late $6 

million payment, Revere will need to rely on a larger amount of its reserve fund in order to 

balance the operating budget, which in turn could negatively affect Revere’s bond rating and 

inflate borrowing costs for necessary municipal projects. See Anzuoni Affidavit. 

In addition, within 30 days after Mohegan Sun obtains financing for its resort casino, 

Mohegan Sun is obligated to make a payment of $2 million towards the renovation of Revere’s 

football field. See HCA, §2.D.1.  Existing debt issued by Revere to pay for the football field 

project cannot be retired until the $2 million payment arrives. See Anzuoni Affidavit.  Any delay 

in the award of the Region A license will delay the $2 million payment, harming Revere in two 

ways.  First, Revere would end up paying additional interest on the football field debt. See 

Anzuoni Affidavit.  Second, the football field debt would remain on Revere’s books for a longer 

period of time, negatively impacting Revere’s borrowing capacity. See Anzuoni Affidavit.  

B. Wasted Municipal Resources Due to Shifting Permitting Timelines. 

In anticipation of the award of the Region A license, Revere officials and Mohegan Sun 

representatives have spent countless hours planning for the complicated permitting work 

associated with the single largest commercial development in Revere’s history.  See “Affidavit 

of City of Revere Economic Development Director John Festa”, attached as Exhibit B (the 

“Festa Affidavit”).  Each time the anticipated date of award changes, Revere officials adjust 

schedules and timelines accordingly, diverting time and resources away from other important 

work. See Festa Affidavit.  Much of the preliminary permitting work and bid documents for 

contractual services related to permitting assume a license award in early September of 2014. 

See Festa Affidavit.  If the Gaming Commission grants Boston’s Motion, Revere officials would, 

once again, need to divert time and resources in order to overhaul permitting timelines and 
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procurement processes. See Festa Affidavit.  The delay would also require Revere officials to 

spend time duplicating prior work in order to review Mohegan Sun’s submissions for staleness, 

and otherwise get back up to speed on a complex project. See Festa Affidavit. 

C. Lost Economic Development Opportunities. 

If Mohegan Sun receives a Category 1 License, Revere anticipates a wave of ancillary 

economic development projects on underutilized properties in the vicinity of Mohegan Sun’s 

resort casino and nearby Revere Beach. See Festa Affidavit.  Revere’s marketability to 

developers, however, has suffered as a result of the prolonged licensing process in Region A, and 

a stay of proceedings will only worsen this problem. See Festa Affidavit.  Any further delay in 

the licensing process will necessarily postpone new tax revenue to Revere, an untenable harm 

given Revere’s financial constraints.  Moreover, any further delay in the licensing process will 

result in the loss of an unknown number of development projects, as investors will be forced to 

decide between waiting indefinitely for a license award or pursuing opportunities outside Revere. 

See Festa Affidavit.  Given Revere’s financial constraints, a single lost economic development 

opportunity is one too many. 

III. THE HARM SUFFERED BY REVERE EXCEEDS ANY HARM TO 
BOSTON. 
 

The only harms cited in Boston’s Motion are “considerable costs, including legal fees, as 

well as time and other resources from City Hall” associated with Boston’s Surrounding 

Community negotiations. Boston’s Motion, ¶11.  However, many (if not all) of Boston’s 

identified costs may be eligible for reimbursement from Mohegan Sun and/or Gaming 

Commission grants.  To the contrary, none of the additional known and unknown costs to 

Revere, described herein, are eligible for reimbursement.  Given the relative size and wealth of 

Revere and Boston, any impact on Boston’s $2.7 billion operating budget due to unreimbursed 
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expenses pales in comparison to the impact late mitigation payments, additional borrowing costs 

and lost economic development opportunities will have on Revere.  For a sense of scale, in order 

to match the relative impact of Revere’s $6 million payment (3.75% of its current operating 

budget), Boston’s Surrounding Community agreement expenses would need to total $101 

million.  In addition, Revere has an Economic Development Department of one – John Festa – 

who must compete fiercely to attract developers to a city in need of investment.  John Festa’s 

counterpart in Boston is the Boston Redevelopment Authority, a multimillion-dollar agency that 

will continue to oversee billions of dollars in new development regardless of the location of the 

Region A casino. 

IV. THE PUBLIC INTEREST WILL BE HARMED IF A STAY IS GRANTED, 
BY WITHHOLDING CRUCIAL INFORMATION FROM VOTERS.  
 

The electorate should have as much information concerning the Expanded Gaming Act as 

possible before casting their ballots in the November Referendum.  Boston’s Motion assumes 

that granting the Region A license before the November Referendum would unfairly impact 

voters.  To the contrary, a stay in the Region A proceedings will prevent voters from knowing 

one of the most important components of the Expanded Gaming Act – the location of the Region 

A casino, likely the most lucrative in the Commonwealth.  It would be contrary to the public 

interest if voters had an incomplete picture of the Expanded Gaming Act, due to an unwarranted 

stay in the Region A proceedings.  In addition, the Gaming Commission issued the Penn 

National and MGM licenses under the cloud of the November Referendum, and has no logical 

basis for changing course in Region A at this time. 
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Conclusion 

For the reasons stated above, the City of Revere respectfully requests that the Gaming 

Commission deny Boston’s Motion to Stay Proceedings Involving Category 1 License 

Applications in Region A. 

 

 Respectfully submitted, 
 
THE CITY OF REVERE 
 
By its attorneys, 

 

 
 

 Brian R. Falk, Esq. BBO #667425 
 Nicholas Anastasopoulos, Esq. BBO #634259 

Mirick, O’Connell, DeMallie & Lougee, LLP 
 100 Front Street  
 Worcester, MA 01608-1477 
 (508) 791-8500 
 bfalk@mirickoconnell.com 
 

Dated: July 1, 2014 

  

 
 
{Practice Areas/LU/23969/00008/A2630916.DOCX[Ver:3]} 

7 
 



EXHIBIT A 
 

Affidavit of George M. Anzuoni 
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EXHIBIT B 
 

Affidavit of John Festa 
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DLA Piper LLP (US) 
33 Arch Street, 26th Floor 
Boston, Massachusetts  02110-1447 
www.dlapiper.com 
 
Bruce S. Barnett 
bruce.barnett@dlapiper.com 
T   617.406.6002 
F   617.406.6102 

July 1, 2014  
 

BY ELECTRONIC MAIL 
  

Commissioner James McHugh 
Massachusetts Gaming Commission 
84 State Street, Suite 720 
Boston, MA  02109 
mgccomments@state.ma.us 

Re: Comments of Mohegan Sun Massachusetts, LLC Concerning the City of 
Boston’s Request for a Stay of Region A Licensing Proceedings. 

Dear Commissioner McHugh: 

Per the request for comments in the Commission’s June 27, 2013 Notice of Meeting and 
Agenda, gaming license applicant Mohegan Sun Massachusetts, LLC (“MSM”) submits these 
comments in opposition to the City of Boston’s (the “City’s”) request that the Commission order 
an immediate suspension of all proceedings regarding the issuance of a Category 1 license in 
Region A, pending the outcome of the November referendum (the “Motion”).  

The Motion asks the Commission to behave now as if the initiative petition concerning 
Chapter 23K (the “Initiative Petition”) has already been approved by the voters, at least with 
respect to the casino license in region A, the region widely projected to drive the most gaming 
revenue, the most tax revenue, and the most collateral economic development benefits for the 
Commonwealth overall.  For the numerous reasons set forth below, the Commission should deny 
the request and move forward with its established licensing schedule.  In summary: 

• Suspending the operation of a validly enacted statute and duly authorized 
regulations pending a vote on the Initiative Petition is contrary to the balanced 
approach of Article 48 of the state Constitution, which governs the petition.  

• In substance, the Motion requests a variance from the Commission’s licensing 
schedule, especially as to completion of surrounding community agreements, but 
the City cannot satisfy the requirements for a variance.  Most significantly, 

• A stay is contrary to the purposes of Chapter 23K and prevents the 
Commission from carrying out its statutory duties.  
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• The public interest is advanced, not harmed, by identifying the region A 
licensee prior to the November election. 

• There is no basis to conclude that the Initiative Petition will pass in November. 

• The harm to the public, host communities, and applicants outweighs the costs to 
Boston of completing the surrounding community agreement process.  

I. The City’s Motion is Contrary to Article 48 of the Massachusetts Constitution. 

There is no basis in Article 48 of the Massachusetts Constitution for the City’s request 
that the Commission abandon its statutory mandate to implement the Gaming Act.  The question 
that the Supreme Judicial Court ordered to be placed on the November ballot is an Initiative 
Petition under Article 48 of the amendments to the Massachusetts Constitution.  Whatever 
change is contemplated by an initiative petition, Article 48 does not contemplate suspension of 
existing law or anticipatory enforcement of the proposed statute prior to the election.  

Under the state Constitution, an initiative petition, which proposes a new law, is different 
from a referendum.  Article 48, which governs both forms of popular legislative action, 
distinguishes between them as follows:   

Legislative power shall continue to be vested in the general court; but the people 
reserve to themselves the popular initiative, which is the power of a specified 
number of voters to submit constitutional amendments and laws to the people for 
approval or rejection; and the popular referendum, which is the power of a 
specified number of voters to submit laws, enacted by the general court, to the 
people for their ratification or rejection. 

Mass. Const., amend. art. 48 (“Article 48”), Pt. I, Def. 

A popular referendum follows quickly on the heels of enactment.  The petition must be 
submitted within 90 days of enactment, see Art. 48, Ref., Pt. III, § 3, which is before the law 
takes effect, see Art. 48, Ref., Pt. I.  Article 48 provides a carefully circumscribed procedure for 
suspension of a duly enacted law pending the outcome of a referendum.  Art. 48, Ref., Pt. III, 
§ 3.  Among other things, suspension of the law is possible only where the petition triggering the 
referendum calls for it and where the statute under review was not adopted as an emergency act.  
Id.; id. Pt. II, “Emergency Measures”; Molesworth v. Secretary of the Commonwealth, 
347 Mass. 47, 48 (1964); Opinion of the Justices, 286 Mass. 611, 623-26 (1934).  Such a 
suspended law “has never become an effective statute.  It is an inchoate and uncompleted statute, 
still in its incipient stage.”  Id. at 626.  The Gaming Act, on the other hand, was enacted with an 
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emergency preamble and became effective the day it was signed by the Governor, November 22, 
2011.  It was not, and could not have been, subject to suspension if there had been a valid 
referendum petition.   

In sum, if the Commission were to effectively suspend Chapter 23K and give the 
Initiative Petition anticipatory effect, it would be acting contrary to the careful balance of Article 
48, which allows for the possibility of suspension in the case of a referendum, but does not so 
provide for an initiative petition.1    

II. The Request For A “Stay” Sidesteps The Commission’s Variance Regulations, Which 
The Motion Cannot Satisfy.  

The Motion is based on the wrong legal standard.  It invokes the criteria used by 
Massachusetts appellate courts under Mass. Rule of Civil Procedure 62(c) to determine whether 
to grant an injunction pending appeal of a court judgment.  See Motion ¶ 8 (citing Realty Central 
LLC v. RE/MAX of New England, Inc., 2005 WL 235932 (Mass. App. Ct. Feb. 1, 2005) (Rule 
1:28 unpublished disposition) (copy attached at Tab 1)).  While guised as a request for a stay of 
all proceedings related to the region A, category 1 gaming license pending an “appeal” of the 
Gaming Act to the electorate, the Motion is most particularly directed at delaying the schedule 
established by the Commission’s regulations for surrounding community negotiations and 
arbitration.  See, e.g., Motion ¶¶ 10-12 (arguing for stay due to potential effects of negotiating 
and arbitrating with applicants).  Such a request must meet the Commission’s requirements for a 
variance of the regulations, which the Motion cannot do. 

The variance from the surrounding community arbitration schedule necessary to 
accommodate the City’s requested stay is warranted only if each of the following criteria are 
satisfied: 

1. Granting the stay is consistent with the purposes of Chapter 23K; 

                                                      
1 The California referendum cases cited in the City’s Motion are inapplicable to the question before the 
Commission.  See Motion ¶ 14 (citing Assembly of State of Cal. v. Deukmejian, 30 Cal. 3d 638 (1982); 
Lindelli v. Town of San Anselmo, 111 Cal. App. 4th 1099 (2003)).  Putting aside that they address 
California rather than Massachusetts law, the cases – which involve referenda, not initiatives – do not 
support the City’s request.  In each case, the law controlling the referendum process expressly required 
that the law under review be suspended pending the outcome of the vote.  See Deukmejian, 30 Cal. 3d at 
654-57 (finding that the California Constitution required suspension of the statute pending the 
referendum); Lindelli, 111 Cal. App. 4th at 1108-09 (noting that the statute governing a referendum on a 
municipal ordinance required suspension of the ordinance pending the vote).  Contrary to the Motion’s 
representation, the California court did not balance equities, competing harms, or the public interest to 
“consider[] the merits of granting stays in the face of upcoming citizens’ referenda.”  Motion ¶ 14. 
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2. Granting the stay will not interfere with the ability of the Commission to fulfill its 
duties; 

3. Granting the stay will not adversely affect the public interest; and 

4. Not granting the stay would cause a substantial hardship to the City.  

See 205 CMR 102.03(4)(a).  The relief requested by the Motion is in direct conflict with both of 
the first two criteria, which are not part of the judicial stay analysis urged by the City.2   The 
City’s request also does not satisfy the third and fourth variance criteria, which are similar to 
factors argued by the City. 

A. The Stay Is Antithetical to the Purposes of Chapter 23K 

The purposes of Chapter 23K are to introduce expanded gaming into the Commonwealth 
through the award of up to four gaming licenses so as to provide quality jobs for Massachusetts 
residents and needed revenues to the Commonwealth for a wide variety of purposes.  See 
generally M.G.L. c. 23K, § 1.  Since its formation, the Commission has moved as quickly as 
prudence allows to implement the Gaming Act and bring those benefits to the people of 
Massachusetts.  Calling a four month halt to the licensing process for a reason not required for 
deliberate implementation of the Act is antithetical to the purposes of the statute. 

B. The Stay Would Necessarily Interfere With the Commission’s Ability to Fulfill 
Its Duties. 

1. The Commission’s Duty Is To Implement Chapter 23K, A Valid Law  

It follows from the direct conflict between a stay and the purposes of Chapter 23K that a 
stay of the licensing process in region A interferes with the Commission’s ability to fulfill its 
duties.   The Commission exists to implement, administer, and enforce Chapter 23K.  See, e.g., 
M.G.L. c. 23K, §§ 1(10), 3, 4.  The Commission is directed to “issue a request for applications.”  
Id. § 8(a).  If an applicant is suitable, the Commission must “evaluate and issue a statement of 
findings” as to its application, id. § 18, and must “take action on the application,” id. § 17(e).  
With respect to surrounding communities, the Commission is required to establish “procedures 
for ensuring the conclusion of a negotiation of a fair and reasonable agreement between an 
applicant and a surrounding community.”  Id. at § 17(a).  To meet that mandate, the Commission 
has adopted its surrounding community arbitration regulations, 205 CMR 125.01(6)(c).  A stay 

                                                      
2 The inarguable inability to meet the first two variance criteria likely explains why the City chose to seek 
an overall stay of licensing activities rather than an extension of the arbitration schedule. 
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of all proceedings related to the issuance of the region A category 1 license self-evidently 
interferes with the Commission’s statutory duties.  

2. Unnecessary Delay Could Lead to Staleness of the Applications and 
Thereby Interfere with the Commission’s Ability to Select the Best 
Project. 

Putting off further licensing activities until after the November election also interferes 
with the Commission’s duties because it risks the Commission making decisions based on stale 
applications that will have been pending for over a year by the time the licensee is selected.   

When the category 1 license applications were filed on December 31, 2013, the 
Commission anticipated making licensing determinations by May 31, 2014, pursuant to a tight 
schedule that would ensure gaming license fees were paid during the Commonwealth’s 2013-
2014 fiscal year.  Since then, the anticipated date for selection of the region A licensee has 
moved to June 30 (due to the need to replace a Commission contractor) and then to mid-August 
and ultimately to late August / early September (due to proceedings related to the City’s status as 
a host or surrounding community and to requests for extensions by the City).  The City now asks 
that the licensing process, which has 2 to 2 1/2 months remaining, be frozen and resumed after 
the November election.  On that time table, the Commission's final evaluation and decision on 
the December 2013 applications will come no sooner than January 2015.  So much time will 
have passed by then that the Commission would have to question the continuing reliability of 
much of the content of the applications, including the projections and market analyses based on 
conditions as they existed in 2013.   

C. The Public Interest Would Be Harmed By A Stay 

The City provides no basis for its public-interest argument, which is nothing more than a 
naked assertion that, in the absence of a stay, “any action they City takes with respect to the 
ongoing negotiation and arbitration process may unfairly impact voters.”  Motion ¶ 12.  To the 
contrary, a stay is against the public interest, which will be promoted by following the 
Commission’s current schedule for designating the region 1 licensee in late August or early 
September.   

The legislature has determined that the public interest lies in the jobs, tax revenues, and 
other benefits provided for by Chapter 23K.   Assuming the Commission finds at least one of the 
region A applicants worthy of receiving a license, the current schedule is the most expeditious 
way to implement the statute. 
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The Commission is well aware of the importance to the state budget of the timely award 
of gaming licenses.  This was reinforced this past weekend, as Massachusetts legislative leaders 
reached agreement on a budget for fiscal year 2015 that counts on millions of dollars in casino 
licensing fees.  See Matt Murphy, “Budget Accord Relies on Casino $$$, includes Wine 
Shipment Bill,” State House News Service, June 29, 2014 (attached at Tab 2).  It remains 
unknown what other proceedings or delays might arise as the remainder of the region A process 
unfolds.  An unwarranted stay that puts off such unfolding until November introduces the risk 
that the region A license fee may not even be collected in fiscal year 2015. 

If it is appropriate for the Commission to consider the interests of the electorate faced 
with the ballot question on the Initiative Petition, it is difficult to see how the City reaches its 
conclusion that proceeding to identify the region A recipient of the category 1 license, or any 
interim step in the process of the making that determination, could be “unfair to the voters.”  To 
the contrary, determining the applicant and the project that will receive a license if Chapter 23K 
survives the election provides voters with important information they can factor in to their 
assessment of the statute.   

To borrow a legislative metaphor, since enactment of the Gaming Act and the formation 
of the Commission, Massachusetts voters have seen the sausage making of the licensee-selection 
process.  This is all the more so because of the public nature of the Commission’s deliberations 
under the Open Meeting Law.  Many issues have arisen in public discourse, in particular through 
the media, about aspects of the process — the accuracy of revenue projections, the sufficiency of 
proposed mitigation measures, the suitability of applicants, the identity of land owners and others 
associated with the process.  The voters may have in mind the questions, but they do not yet 
know the Commission’s answers.  To enable them to make a fair assessment of the statute, they 
should have the benefit of the Commission’s judgments on issues that may concern them.  

D. Not Granting The Stay Will Not Cause Substantial Hardship To The City. 

While completing the negotiation and/or arbitration of surrounding community 
agreements will require the City to expend some effort in the weeks to come, the costs are not so 
significant that they will cause “substantial hardship” to the City, as is required to meet the 
criteria for a variance.  The City’s repeated claim that it will incur considerable out-of-pocket 
expenses, including legal fees, in connection with finishing the agreements is a red herring, at 
least with respect to Mohegan Sun Massachusetts.  Whether the surrounding community 
agreement is negotiated or the result of arbitration, based on precedent it will provide for 
reimbursement of the City’s reasonable costs incurred in negotiating the Agreement.  If there are 
uncovered costs, the City may seek reimbursement through the Commission’s host and 
surrounding community grant and reimbursement programs.  See, e.g., 205 CMR 114.03; 
M.G.L. c. 23K, § 4(7). 
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Beyond out-of-pocket expenses, the City notes that completing the agreements will 
require some time to be spent by City Hall.  This is no doubt true, but it does not amount an 
undue burden or substantial hardship that warrants a stay.  Over the past year or more, many 
communities have expended significant amounts of time in connection with host or surrounding 
community issues that, in the end, have turned out to be fruitless when, for example, a host 
community election failed or an applicant was not selected.  These efforts include assessing the 
impacts of proposed gaming establishments, negotiating host community agreements, holding 
host community elections, filing petitions for surrounding community status, and negotiating 
surrounding community agreements.  The effort required to comply with the statute and the duly 
adopted implementing regulations is not a sufficient basis for a stay. 

III. A Stay Is Not Warranted Even Under The City’s Incorrect Legal Standard. 

As noted, the City eschews the Commission’s variance regulations and argues for a stay 
based on the criteria used to adjudicate a litigant’s request for an injunction pending appeal under 
Mass. Rule of Civil Procedure 62(c). Motion ¶ 8 (citing Realty Central LLC, 2005 WL 235932 at 
*4 (attached at Tab 1)).  Even if the City’s proffered standard were correct, a stay would not be 
warranted.  

The criteria urged by the City are: (1) the likelihood of success of the challenge; 
(2) whether a party will suffer irreparable harm if a stay is not granted; (3) the balance of harms 
between the parties if a stay is granted, and (4) whether the public interest would be furthered by 
granting a stay.  Motion ¶ 8.  The City does not satisfy any of them.  The public interest is 
addressed above; the remaining factors are discussed below. 

A. The City Has Not Demonstrated That The Initiative Petition Will Pass. 

There is no basis for City’s conclusion that it is “likely that expanded gaming will be 
repealed,” Motion ¶ 13, and there certainly is not a record establishing the substantial likelihood 
of passage of the Initiative Petition that is necessary to warrant a stay of licensing proceedings.  
The City cites a lone June 20 Boston Globe article for its conclusion, but fails to note that the 
Globe poll referred to in the article found an 11-point majority (52% to 41%) in favor of 
retaining Chapter 23K.  See David Scharfenberg, “Poll Shows Mass. Voters Still Support 
Casinos,” The Boston Globe, June 19, 2014 (attached at Tab 3).  Two days before, the State 
House News Service reported on a poll of voters in eastern Massachusetts that found 58% would 
vote to retain the law while only 38% would vote to repeal it.  See “In Poll, Area Voters Give 
Edge to Revere Casino,” State House News Service, June 18, 2014 (attached at Tab 4). 
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B. The City Has Not Demonstrated Irreparable Harm. 

If the judicial injunction criteria were applicable, the City would have to demonstrate that 
it would be irreparably harmed by the continued implementation of the Gaming Act in region A.  
It cannot.  Even if the applicants (at least Mohegan Sun Massachusetts) were not going to 
reimburse the City’s costs of negotiating the surrounding community agreements, monetary loss 
is not irreparable harm.  Nor are the non-monetary aspects of completing a regulatory process.   
The United States Supreme Court spoke to the issue in F.T.C. v. Standard Oil Co. of California, 
449 U.S. 232 (1980), in which the company sought to avoid the litigation involved in an 
administrative adjudicatory process by appealing to court before it was concluded.  The Court 
stated: 

Socal also contends that it will be irreparably harmed unless the issuance of the complaint 
is judicially reviewed immediately. Socal argues that the expense and disruption of 
defending itself in protracted adjudicatory proceedings constitutes irreparable harm. As 
indicated above, we do not doubt that the burden of defending this proceeding will be 
substantial. But “the expense and annoyance of litigation is ‘part of the social burden of 
living under government.’” Petroleum Exploration, Inc. v. Public Service Comm'n, 304 
U.S. 209, 222 (1938). As we recently reiterated: “Mere litigation expense, even 
substantial and unrecoupable cost, does not constitute irreparable injury.” Renegotiation 
Board v. Bannercraft Clothing Co., 415 U.S. 1, 24 (1974).” 

Id. at 244. 

There is no reason to believe the City will have substantial costs and disruptions in the 
nature of the litigation costs contemplated in Standard Oil Co.  The City has been negotiating 
with the applicants for months, and it reported to the Commission on May 1 that it was close to 
concluding agreements with each applicant.  Even if the City were to go to arbitration with both 
applicants, the Commission’s regulations provide for a quick resolution of the matter, within 30 
days of the commencement of proceedings.  None of the harms claimed by the City count as 
irreparable harm under the judicial stay criteria. 

C. The City Ignores the Prejudice to the Applicants, the Host Communities, and the 
Commonwealth.  

The City is wrong when it asserts that the “delay of merely four months” that would 
result from its stay “will not prejudice any of the parties.”  Motion ¶ 11.   

Applicants would be harmed in several ways by the delay.  Dragging out the application 
process for months past its already-extended time frame would cause the applicants to continue 
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to incur the same types of out-of-pocket and time-and-energy expenses about which the City 
complains.  Also, the additional delay would put the opening of the region A casino even further 
behind the openings of the category 2 slots parlor and the region B casino.  Each day of delay 
would harm the region A casino’s competitive position.   

Host Communities would be harmed as well.  Delaying the license award until at least 
January 2015 would have adverse impacts on the finances of the City of Revere, the host 
community for MSM’s proposed gaming establishment, as set forth in the separate brief of the 
City of Revere being filed today.   

And, for the reasons discussed above, the stay would also harm, not promote, the public 
interest. 

In sum, the stay requested by the City would have real consequences for other parties 
invested in the gaming license process and decision.  The balance of harms is against issuance of 
the stay, not in favor of it. 

Conclusion 
 

For the reasons stated above, the Commission should not order an immediate suspension 
of all proceedings regarding the issuance of a Category 1 license in Region A, pending the 
outcome of the November referendum.  The City’s request for a stay should be denied.  

 

Sincerely, 

 
Bruce S. Barnett 

 

cc: Catherine Blue, General Counsel 
John Ziemba Ombudsman 
David Rome, Esq. 
Kevin C. Conroy, Esq.  
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NOTICE: THIS IS AN UNPUBLISHED OPIN-
ION.

Appeals Court of Massachusetts.
REALTY CENTRAL LLC & others,FN1

FN1. Karmichael Realty, Inc., and Michael
Venditto.

v.
RE/MAX OF NEW ENGLAND, INC.

No. 03-P-1473.
Feb. 1, 2005.

MEMORANDUM AND ORDER PURSUANT TO
RULE 1:28

*1 In 1999, and again in 2002, Realty Central
LLC, Karmichael Realty, Inc., and Michael
Venditto (plaintiffs) entered into negotiations with
the defendant, Re/Max of New England, Inc.,
(Re/Max) to obtain a real estate franchise to operate
in Revere. After negotiations broke down in 2002,
the plaintiffs filed a complaint in the Superior Court
alleging, namely, breach of an oral contract, breach
of a written contract, promissory estoppel, inten-
tional misrepresentation, negligent misrepresenta-
tion, violations of G.L. c. 93A, and breach of the
implied covenant of good faith and fair dealing.
The defendant filed a motion for summary judg-
ment as to all seven counts. Following oral argu-
ment, a Superior Court judge granted the defend-
ant's motion. The plaintiffs appeal from that judg-
ment FN2 as well as from the denial of their motion
for a stay pending their appeal.

FN2. The plaintiffs claim that the judge
lacked authority to consider the defendant's
summary judgment motion because two
Superior Court judges had ordered the case
to trial. “A judge should be reluctant to
undo the work of another judge, but until
final judgment there is no lack of power to

do so.” Serody v. Serody, 19 Mass.App.Ct.
411, 412 (1985).

1. Facts. We review the evidence in the light
most favorable to the nonmoving party, here the
plaintiffs. Miller v. Mooney, 431 Mass. 57, 60
(2000).

In 1999, the plaintiffs contacted Jay Hummer,
the defendant's vice president, about the possibility
of obtaining a franchise to sell real estate in Revere.
In return, the defendant provided the plaintiffs with
an “offering circular” which included a model fran-
chise agreement. That agreement stated that before
a franchise agreement could be effective, it had to
be signed by the defendant's regional director. No
agreement was reached at that time.

In February, 2002, discussions between the
parties resumed. The plaintiffs, during the course of
those discussions, told Hummer that they wanted to
secure an exclusivity provision, which would pre-
clude another RE/MAX franchise from operating in
the Revere territory. Initially, Hummer stated he
did not think that exclusivity would be a problem.
In anticipation of opening a Re/Max franchise, the
plaintiffs created a company, Realty Central LLC,
to serve as the RE/MAX franchisee and started re-
cruiting sales associates and ordering supplies. The
plaintiffs incurred legal fees in creating the fran-
chise company and released two tenants from leases
in their building to make space available for the
franchise.

During the course of the 2002 discussions, the
defendant forwarded several documents, including
the 2002 offering circular, a confidential worksheet,
a draft franchise agreement with the franchise name
and location proposed by the plaintiffs, and the
sales associate quotas that would be enforced by the
defendant. Section 17 of the franchise agreement,
which immediately preceded the signature blocks,
specifically stated, in capital letters the following:
“THE SUBMISSION OF THIS AGREEMENT TO
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YOU DOES NOT CONSTITUTE AN OFFER
AND THIS AGREEMENT SHALL BECOME EF-
FECTIVE ONLY UPON ITS EXECUTION BY
YOU AND BY US. THIS AGREEMENT SHALL
NOT BE BINDING ON U.S. UNLESS AND UN-
TIL IT IS ACCEPTED BY US, THAT IS, SIGNED
BY OUR AUTHORIZED OFFICER AND RE-
TURNED TO YOU.” An addendum relating to the
exclusivity of the franchise was attached to the
draft agreement. That addendum stated the follow-
ing: “RE/MAX agrees that during the Term of the
Franchise Agreement, RE/MAX will not enter any
additional RE/MAX residential franchise agree-
ments within the city of Revere.... This letter shall
be deemed part of the Franchise Agreement and is
hereby incorporated into the Franchise Agree-
ment....”

*2 On or about April 9, Hummer called the
plaintiffs and informed them that RE/MAX could
not grant them an exclusive franchise in Revere. In-
stead, Hummer offered to waive the franchise fee
for an exclusive franchise in Everett in addition to
the nonexclusive franchise in Revere. Notwith-
standing this new information, on April 11, the
plaintiffs executed and delivered to RE/MAX the
previously received franchise exclusivity agree-
ments, along with the required franchise fee. RE/
MAX never executed the agreement as provided
under section 17.

2. Discussion. “An order granting or denying
summary judgment will be upheld if the trial judge
ruled on undisputed material facts and his ruling
was correct as a matter of law.” Route One Liquors,
Inc. v. Secretary of Admn. & Fin., 439 Mass. 111,
115 (2003), quoting from Commonwealth v. One
1987 Mercury Cougar Auto., 413 Mass. 534, 536
(1992). We agree with the Superior Court judge
that the plaintiffs here have failed to demonstrate
that there is a genuine issue for trial and affirm the
grant of summary judgment.

a. Breach of an oral contract.FN3 The
plaintiffs argue that they reached an enforceable or-
al agreement with RE/MAX, that “the parties had

agreed upon specific terms,” that “the paperwork
was just a formality,” and that the “Franchise
Agreement and Exclusivity Agreement ... memori-
alized the parties' agreement.” As matter of law, the
plaintiffs' claim must fail because the alleged oral
agreement violated the Statute of Frauds, the terms
of the agreement were not definite, and the parties
clearly anticipated a written agreement.

FN3. On appeal, the plaintiffs do not chal-
lenge the allowance of the summary judg-
ment motion on their breach of a written
contract claim.

(i) The franchise agreement must be in writing.
According to the written draft franchise agreement,
which the plaintiffs received and reviewed on more
than one occasion, the anticipated duration of the
agreement was five years. FN4 Initially, the
plaintiffs did not dispute the express five-year pro-
vision contained in the agreement, but at the hear-
ing on the summary judgment motion, they argued
that the term was “forever.” Now, on appeal, the
plaintiffs argue that “at the very least, a genuine is-
sue of material fact [exists] over the question of the
duration of the contract.”

FN4. The relevant language reads as fol-
lows: “The term of the Franchise will be-
gin on the Agreement Date and continue
for a period of 5 years (the ‘Term’), unless
the Franchise is terminated earlier pursuant
to the provisions of this Agreement. Ter-
mination or expiration of this Agreement
will constitute a termination or expiration
of your franchise.”

The Statute of Frauds, General Laws c. 259, §
1, fifth clause, provides that “[n]o action shall be
brought ... [u]pon an agreement that is not to be
performed within one year from the making there-
of.” “[T]he words ‘an agreement that is not to be
performed within one year’ have been held to apply
only to an agreement that necessarily must require
more than a year for performance.” ' Marble v.
Clinton, 298 Mass. 87, 89 (1937), quoting from
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Rowland v. Hackel, 243 Mass. 160, 162 (1922).
See, e.g., Joseph Martin, Inc. v. McNulty, 300
Mass. 573, 575 (1938); Meng v. Trustees of Boston
Univ., 44 Mass.App.Ct. 650, 652 (1998).

The plaintiffs argue that if the “quotas for the
first year were not met, then the contract would be
performed within a year, and the statute of frauds
would be inapplicable.” FN5 The plaintiffs reason
that because RE/MAX could terminate the contract,
“[t]he contract could, therefore, be performed with-
in one year.” FN6

FN5. Section 7 of the franchise agreement
described the number of sales associates
(quota) the plaintiffs were required to have
by a certain anniversary of the agreement
date, starting at three associates and in-
creasing to five by the fourth anniversary
of the agreement.

FN6. Section 13.E(4) of the agreement
states that failure to satisfy and maintain
the quota established by section 7 would
give RE/MAX the right to terminate the
agreement, but also allowed the plaintiffs
an opportunity to cure the default.

*3 The fact that RE/MAX could terminate the
contract within one year does not mean that the
contract was, in fact, performed, nor does it remove
the agreement from the requirements of the Statute
of Frauds. Where contemplated performance ex-
ceeds one year, but the contract may be terminated
at the election of one of the parties within a year,
the contract has generally been held to be within
the statute. See Doyle v. Dixon, 97 Mass. 208, 212
(1867) (if agreement can not be fully performed
within one year, fact that it may be terminated does
not remove it from the statute); Marble v. Clinton,
298 Mass. at 89-90 (“If the contract should be ter-
minated within the year, the result would not be an
alternative form of performance, but excusable non-
performance”). “To be discharged from liability un-
der a contract is not to perform it.” Union Car Ad-
vertising Co. v. Boston Elev. Ry., 26 F.2d 755, 760

(1st Cir.1928) (“The fact that the contract may be
terminated ... does not take it out of the statute).

(ii) The terms of the alleged oral agreement
were not definite. “There must be agreement on the
essential terms of the transaction in order that the
nature and extent of the parties' obligations can be
determined and ... enforced.” Novel Iron Works,
Inc. v. Wexler Const. Co., 26 Mass.App.Ct. 401,
408 (1988). The duration of the agreement is such
an essential term. See Held v. Zamparelli, 13
Mass.App.Ct. 957, 958 (1982). Contrary to the ex-
press language of the agreement that the term of the
franchise will be five years, the plaintiffs argue that
the contract term is “forever.” If, as the plaintiffs
now argue, “a genuine issue of material fact [exists]
over the question of the duration of the contract,”
then such a dispute would have necessarily preven-
ted the formation of the oral contract they seek to
enforce because the parties have not agreed on an
essential term.

(iii) The parties anticipated a written agree-
ment. RE/MAX did not intend to be bound absent
an executed written agreement. Here, the plain lan-
guage of section 17 of the agreement leaves no
doubt that RE/MAX required a written, executed
contract. “Where, as here, parties negotiate orally
as to the terms of an agreement while intending to
execute a written contract, the parties generally are
not bound until the contract is signed.” Novel Iron
Works, Inc. v.. Wexler Const. Co., 26 Mass.App.Ct.
at 407-408. See e.g., Rosenfield v. United States
Trust Co., 290 Mass. 210, 216 (1935). Section 17,
combined with the lack of agreement on essential
terms, refutes the plaintiffs' argument that “the
writing to be drafted and delivered is a mere me-
morial of the contract, which is already final by the
earlier mutual assent of the parties.” Rosenfield v.
U.S. Trust Co., supra. There is no evidence that the
parties assented to the terms of the purported oral
agreement.

b. The plaintiffs' remaining counts. The
plaintiffs now argue that the Superior Court judge
erroneously applied the “same flawed reasoning” to
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enter summary judgment for the defendant on the
remaining counts of the complaint. For the reasons
stated in the defendant's brief at pages 23 to 30, as
well as those articulated by the Superior Court
judge, we conclude that the defendant was entitled
to summary judgment on those counts.

*4 c. The Superior Court judge's denial of the
plaintiffs' motion for a stay. When they filed their
complaint, the plaintiffs filed a motion for a tem-
porary restraining order, or in the alternative, for an
injunction, to enjoin the operation of a RE/MAX
franchise in Revere. At that time, after a hearing
and consideration of the pleadings, a Superior
Court judge denied the motion, concluding that
they “had not demonstrated a sufficient likelihood
of success on the merits,” notwithstanding the pos-
sibility of harm to the plaintiffs.

After judgment entered for the defendants, the
plaintiffs moved pursuant to Mass.R.Civ.P. 62(c)
and (d), 365 Mass. 829 (1974), for relief pending
appeal to enjoin RE/MAX from operating another
franchise in Revere. A party seeking a stay pending
appeal must demonstrate (1) the likelihood of suc-
cess on the merits of the appeal; (2) the likelihood
of irreparable harm if the stay is denied; (3) the ab-
sence of substantial harm to the other party if the
stay issues; and (4) the absence of harm to the pub-
lic interest from granting the stay. Smith & Zobel,
Rules Practice § 62.3 (1977). After a hearing, the
motion was denied on November 10, 2003. “When
reviewing the denial of a stay, a judge generally is
limited to reviewing for errors of law or abuse of
discretion.” Oznemoc, Inc. v. Alcoholic Bevs. Con-
trol Commn., 412 Mass. 100, 109 (1992). For the
same reasons that the initial motion for an injunc-
tion or restraining order was denied, we discern no
abuse of discretion in denying the plaintiffs' rule 62
motion after summary judgment entered for the de-
fendants.

The grant of summary judgment is affirmed
FN7 as is the denial of the plaintiffs' motion for re-
lief pending appeal.

FN7. The plaintiffs claim that the judge
failed to consider the evidence in the light
most favorable to them. In their brief, they
list evidence which they claim demon-
strates that the plaintiffs had reached an
enforceable oral agreement with RE/MAX
and that the judge did not mention such
evidence in her memorandum. We have re-
viewed the evidence cited in the plaintiff's
brief and conclude that the evidence is not
relevant to our conclusion.

So ordered.

Mass.App.Ct.,2005.
Realty Cent. LLC v. Re/Max of New England, Inc.
62 Mass.App.Ct. 1121, 821 N.E.2d 517, 2005 WL
235932 (Mass.App.Ct.)
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Massachusetts voters still support Las Vegas-style gaming in the state, even as 

they’ve soured on the commission charged with selecting casino operators, 

according to a new Boston Globe poll.

Fifty-two percent of respondents say they would vote to keep the state’s casino law 

in place if the question lands on the ballot this fall, while just 41 percent would 

repeal it.

CONTINUE READING BELOW ▼

The support comes despite significant concerns about the Massachusetts Gaming 

Commission, which has overseen a topsy-turvy process for siting three casinos 

and a slot parlor.

Among voters paying close attention to the 

casino rollout, 52 percent say they don’t 

have confidence in the panel, compared 

with 45 percent who do.

The poll also suggests the recent 

Democratic state convention, which 

narrowed the field of gubernatorial 

candidates from five to three, did little to 

shift the overall dynamic of the race.

Attorney General Martha Coakley maintains 

a large lead over Treasurer Steve Grossman, 

who won the party’s official endorsement at 

the convention, and former Obama 

administration health care official Don 

Berwick.

The initial post-convention polling “doesn’t show any significant bounce for the 

Grossman or Berwick campaigns,” said John Della Volpe, chief executive for 

SocialSphere Inc., which conducted the survey.

CONTINUE READING BELOW ▼
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The casino process has been mired in controversy for months now. Several towns 

rejected casino proposals. And Gaming Commission chairman Stephen Crosby 

recused himself from the panel’s biggest decision — selecting a Greater Boston 

casino operator — amid questions about his impartiality.

There’s been a cameo by Russian mobsters and a starring role for a convicted 

felon with a four-page Massachusetts rap sheet.

Della Volpe, who also conducts 

polls for the state Lottery, said the 

broad swirl of controversy — much 

of it beyond the control of the 

commission — probably dragged 

down confidence in the panel. “I 

don’t think it’s fair to put 100 

percent of that on government,” he 

said. “It’s a cauldron of conflict.”

Poll respondent Joel Peterson, 70, a 

clinical social worker from West 

Roxbury, said he has a “mixed” 

view of the commission’s 

performance. But, he added, “I 

don’t see anything egregious at this 

point.”

And his misgivings about the panel, 

Peterson said, haven’t shaken his 

support for casinos. “To be 

completely mercenary about it, it 

would be a tax benefit for the state 

— and for its communities,” he 

said.

Casino opponents want to get a 

repeal of the 2011 casino law on the 

November ballot. Coakley, the 
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attorney general, ruled the 

proposed ballot question 

unconstitutional last year. But 

advocates appealed to the Supreme 

Judicial Court, which is expected to 

issue a decision by early July.

The Globe poll of 630 likely voters 

also delved into the Bay State’s 

gambling habits.

Almost three in 10 said they placed 

a bet at a casino in the past two 

years — many of them, no doubt, at 

gambling halls in neighboring 

Rhode Island and Connecticut.

Those who cross state lines to 

gamble now may make more 

frequent visits to the roulette and 

craps tables when Massachusetts 

casinos open. But the poll suggests 

there will be no significant surge of 

new gamblers.

Thirty-three percent of poll 

respondents said they would be 

likely to visit a Massachusetts 

casino within one year of its 

opening — just a slight uptick from 

the 29 percent who placed a bet at a 

casino in the last two years.

“I don’t think there is an 

overwhelming thirst for new 

gambling in Massachusetts,” said 

Della Volpe, the pollster. “We’re 
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talking about a cannibalization . . . 

of other properties” such as the 

Foxwoods and Mohegan Sun 

casinos in Connecticut and the 

Newport Grand slot parlor in 

Rhode Island.

The survey found that, of those who 

said they had placed a bet in a 

casino in the past two years, 48 

percent prefer slot machines; 40 percent table games like blackjack, craps, or 

roulette; 5 percent poker; and 2 percent video poker.

The poll suggests a generational divide, with younger voters reared on fantasy 

sports and other analytical pursuits more likely to prefer table games and older 

voters favoring slot machines.

The survey also found that Massachusetts voters who frequent casinos come with 

thick wallets. The mean poll respondent said he was willing to spend up to $245 in 

a casino visit. Men, younger voters, and those making less than $50,000 per year 

were willing to wager the most.

The poll finding plays into arguments from gambling opponents who say casino 

gaming would amount to a tax on the poor.

Twenty percent of poll respondents said they would prefer a Boston-area casino at 

Suffolk Downs in Revere, while 7 percent support the Everett proposal from Wynn 

resorts. Thirty-nine percent said they don’t have a preference, while 29 percent 

said they don’t approve of gaming in the area. 

The survey was conducted in two waves, from June 8 to 10 and June 15 to 17, and 

has a margin of error of 3.9 percentage points for most questions.

The question on the Democratic gubernatorial primary, asked of 198 likely 

Democratic primary voters, came during the second wave — a three-day period 

immediately following the party’s state convention. The margin of error for that 

question is nearly 7 percentage points.
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Fifty-two percent favored Coakley, 19 percent backed Grossman, and 8 percent 

supported Berwick.

The Boston Globe’s rolling poll will add more likely Democratic primary voters to 

the pool this weekend — boosting the sample size and shrinking the margin of 

error.

David Scharfenberg can be reached at david.scharfenberg@globe.com. Follow 

him on Twitter @dscharfGlobe.

Clarification: This story failed to disclose that pollster John Della Volpe also conducts polls 

for the Massachusetts State Lottery.
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THE COMMONWEALTH OF MASSACHUSETTS
MASSACHUSETTS GAMING COMMISSION

)
)

Re: In re the Matter of: )
REGION A CATEGORY 1 GAMING )
LICENSING PROCEEDINGS )

)
)
)

WYNN MA, LLC’S OPPOSITION TO THE
CITY OF BOSTON’S MOTION TO STAY PROCEEDINGS

INVOLVING CATEGORY 1 LICENSE APPLICATIONS IN REGION A

Wynn MA, LLC (“Wynn”) respectfully submits this memorandum to the Massachusetts

Gaming Commission (the “Commission”) in opposition to the City of Boston’s (“Boston”)

Motion to Stay Proceedings Involving Category 1 License Applications in Region A (“Motion”).

I. PROCEDURAL BACKGROUND

On May 15, 2014, the Commission issued a written decision that Boston is a surrounding

community to the pending resort casino proposal submitted by Wynn. The 30-day statutory

negotiation period for Boston and Wynn to reach a surrounding community agreement began on

May 16, 2014 and ended on June 25, 2014.1/ Wynn and Boston were unable to reach a

surrounding community agreement by June 25, 2014. On June 26, 2014, as required under the

Gaming Regulations and the Handbook for Binding Arbitration (the “Handbook”), Wynn filed a

Notice to Commence Arbitration with Boston pursuant to 205 125.01(6)(c)(2).2/ On the same

day, Boston sent a letter to the Commission requesting it to stay all proceedings involving

1/ With the Commission’s approval, Wynn and Boston agreed to use nine (9) days of approved flex time.
2/ A copy of this document is attached hereto as Exhibit 1.
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Category 1 License Applications in Region A.3/ On June 27, 2014, Boston filed with the

Commission the pending Motion to Stay Proceedings Involving Category 1 License Applications

in Region A.

On June 27, 2014, in response to the Motion, the Commission published a notice of

public meeting to discuss Boston’s request and reach a decision regarding the Motion. In

advance of the Commission’s July 2, 2014 public meeting, the Commission requested public

comment relative to the agenda item. Also on June 27, 2014, Counsel for Wynn Tony Starr

sent a letter to Counsel for Boston Eugene O’Flaherty, requesting a telephone conference on

June 30, 2014 to discuss arbitrator selection.4/ On June 30, 2014, Attorney O’Flaherty sent a

letter to Attorney Starr, stating that pending the outcome of Boston’s Motion, Boston does not

intend to participate in negotiation or arbitration of the surrounding community issue.5/ On

July 1, 2014, Attorney Starr sent a letter to Attorney O’Flaherty, stating that because the

parties were unable to agree on a single neutral arbitrator, Wynn selects Paul George, Esq. as

its neutral, independent arbitrator.6/

Wynn opposes Boston’s request that the Commission stay all proceedings involving

Category 1 License Applications in Region A and requests that the Motion be denied.

II. BOSTON’S REQUEST SHOULD BE DENIED BECAUSE IT IS
INCONSISTENT WITH THE MASSACHUSETTS CONSTITUTION.

Boston’s Motion should be denied because it effectively seeks to circumvent the specific

procedures set out in the Massachusetts Constitution for the suspension of a law that has already

been enacted. Article 48 of the Articles of Amendment to the Massachusetts Constitution,

Initiative and Referendum, as amended, provides two distinct ballot petition procedures: (1) an

3/ A copy of this letter is attached hereto as Exhibit 2.
4/ A copy of this letter is attached hereto as Exhibit 3.
5/ A copy of this letter is attached hereto as Exhibit 4.
6/ A copy of this letter is attached hereto as Exhibit 5.
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initiative petition, which contains a “constitutional amendment or law … which is proposed by

the petition,” Art. 48, The Initiative, II. Initiative Petitions, § 1; and (2) a referendum petition,

which “may ask for a referendum to the people upon any law enacted by the general court which

is not herein expressly excluded,” Art. 48, The Referendum, III. Referendum Petitions, § 1. In

other words, “[a]n initiative ‘initiates’ a proposed law or constitutional amendment, whereas a

referendum ‘refers’ a law already enacted to the people for ratification or rejection.” MCLE

Massachusetts Election Administration, and Campaign Finance and Lobbying Law, § 5.2.1.

The Referendum portion of Article 48 contains a section entitled “Mode of Petitioning

for the Suspension of a Law and a Referendum Thereon,” which sets out specific procedures for

a petition that seeks to suspend a law that has already been enacted by the Legislature. The

petition must “request[] that the operation of such law be suspended,” and it must be filed with

the Secretary of State within 30 days after the law challenged in the referendum has become law.

This provision further states that, “[i]f such petition is completed by filing with the secretary of

the commonwealth not later than ninety days after the law which is the subject of the petition has

become law a number of signatures of qualified voters equal in number to not less than two per

cent of the entire vote cast for governor at the preceding biennial state election, then the

operation of such law shall be suspended….” See Art. 48, The Referendum, III. Referendum

Petitions, § 3.7 There is no comparable provision in the Initiative portion of Article 48.

7 Art. 48, The Referendum, III. Referendum Petitions, § 3, provides as follows:
A petition asking for a referendum on a law, and requesting that the operation of such law be suspended,
shall first be signed by ten qualified voters and shall then be filed with the secretary of the commonwealth
not later than thirty days after the law that is the subject of the petition has become law. The secretary of
the commonwealth shall provide blanks for the use of subsequent signers, and shall print at the top of each
blank a fair, concise summary of the proposed law as such summary will appear on the ballot together with
the names and residences of the first ten signers. If such petition is completed by filing with the secretary of
the commonwealth not later than ninety days after the law which is the subject of the petition has become
law a number of signatures of qualified voters equal in number to not less than two per cent of the entire
vote cast for governor at the preceding biennial state election, then the operation of such law shall be
suspended, and the secretary of the commonwealth shall submit such law to the people at the next state
election, if sixty days intervene between the date when such petition is filed with the secretary of the
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The ballot petition that was the subject of the recent decision by the Supreme Judicial

Court in Abdow v. Attorney General, SJC-11641, did not, of course, follow the referendum

procedure set out above for suspension of a law. It was labeled as an “initiative petition,”

submitted “pursuant to Section 3 of Part II of Amendment Article 48,” which sought to amend

G.L. c. 23K. It was not a referendum petition, it did not request that the operation of the

Expanded Gaming Act of 2011 be suspended, and to Wynn’s knowledge the petitioners did not

submit the voter signatures required for suspension by the 90-day deadline set out in Article 48.

In effect, the City is asking to suspend the operation of the Expanded Gaming Act of

2011 pending a vote on the initiative petition in November, notwithstanding that none of the

procedures for suspension of a law pending a vote thereon that are set out in the Massachusetts

Constitution have been followed in this case. For that reason, Boston’s Motion should be denied.

III. LEGAL STANDARD

Under Massachusetts law, in order for a court to grant a stay of proceedings, the

moving party, must demonstrate the following:

(1) a likelihood of success on the merits; (2) that irreparable harm will result from denial
of the injunction; and (3) that, in light of the plaintiffs likelihood of success on the merits,
the risk of irreparable harm to the plaintiff outweighs the potential harm to the defendant
in granting the injunction. See Tri-Nel Management, Inc. v. Bd. Of Health of Barnstable,
433 Mass. 217 (Mass. 2001).

If the moving party cannot demonstrate even one of these requirements the stay should be

denied. See Eck v. Dodge Chem. Co. (In re Power Recovery Sys.), 950 F.2d 798 (1st Cir. 1991).

Economic harm alone is not generally sufficient to demonstrate irreparable harm. See Tri-Nel,

commonwealth and the date for holding such state election; if sixty days do not so intervene, then such law
shall be submitted to the people at the next following state election, unless in the meantime it shall have
been repealed, and if it shall be approved by a majority of the qualified voters voting thereon, such law
shall, subject to the provisions of the constitution, take effect in thirty days after such election, or at such
time after such election as may be provided in such law; if not so approved such law shall be null and void;
but no such law shall be held to be disapproved if the negative vote is less than thirty per cent of the total
number of ballots cast at such state election.
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433 Mass. at 227-228. In addition, Boston must satisfy a fourth requirement: where the moving

party seeks to enjoin government action “a judge is also ‘required to determine that the requested

order promotes the public interest, or, alternatively, that the equitable relief will not adversely

affect the public.’” See Boston Police Patrolmen’s Assoc., Inc. v. Police Dept. of Boston, 446

Mass. 46, 49 (Mass. 2006).

Finding no support for its position in Massachusetts law, Boston cites two cases out of

the State of California to support its request for a stay of the proceedings. See Boston Motion, p.

4. Boston apparently cited these California cases as examples where legislation was stayed

pending statewide referenda: Assembly v. Deukmajian, 30 Cal. 3d 638, 657 (Cal. 1982) (holding

that under article II of the California state constitution “the filing of a valid referendum

challenging a statute normally stays the implementation of that statute until after the vote of the

electorate”); Lindelli v. Town of San Anselmo, 111 Cal. App. 4th 1099 (Cal. Ct. App. 2003)

(holding that the passage of interim legislation violated the stay provisions of the Elections Code,

which provided that an ordinance subject to a referendum petition shall not take effect until the

voters approve the ordinance in the referendum).8/ However, Boston failed to mention that these

cases relied on provisions in either the California Constitution or underlying legislation that

expressly provided for statutory stays pending the outcome of the referendum. And, in fact,

8/ Assembly v. Deukmajian, 30 Cal. 3d 638, 657 (Cal. 1982), involved a petition for referendum on California
legislation that established new voting districts. See id. at 644. The court concluded that the California
Constitution’s provision containing “a clear negative implication that a statute challenged in its entirety by a duly
qualified referendum is stayed from taking effect until it has been approved by the voters at the required election”
applied to the reapportionment legislation at issue. See id. at 656. Thus, the court granted the plaintiffs’ motion to
stay because the California constitution expressly required it. Lindelli v. Town of San Anselmo, 111 Cal. App. 4th
1099 (Cal. Ct. App. 2003), involved a municipality that passed interim legislation to take the place of an ordinance
that was the subject of a referendum petition. See id. at 1102. The plaintiffs requested a stay of the interim
ordinance pending the referendum. See id. The court granted the stay holding that a “municipality may not evade
this stay provision by repassing a materially identical ordinance as an interim measure until the referendum
election.” See id. The stay provision appeared in the Elections Code and provided that “when an ordinance is the
subject of a referendum petition, it shall not take effect until the majority of voters voting on the referendum approve
the ordinance.” See id.
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here, the petition does not request, nor does the Massachusetts Constitution provide for a stay

pending the outcome of a referendum. Thus, the cases cited by Boston are not applicable here.

In contrast, Massachusetts courts have consistently denied requests for stays where the

moving party fails to satisfy the required factors. For example, Tri-Nel Management, Inc. v. Bd.

Of Health of Barnstable, 433 Mass. 217 (Mass. 2001), involved a municipality that passed an

ordinance prohibiting smoking in all food establishments including bars, restaurants, and

lounges. See id. at 218. Plaintiffs sought a preliminary injunction in the Superior Court

requesting the court enjoin enforcement of the regulation. See id. at 219. The Superior Court

denied plaintiffs’ request. See id. Affirming the denial, the Supreme Judicial Court (“SJC”)

explained that “[t]o succeed in an action for a preliminary injunction, a plaintiff must show (1) a

likelihood of success on the merits; (2) that irreparable harm will result from denial of the

injunction; and (3) that, in light of the plaintiffs likelihood of success on the merits, the risk of

irreparable harm to the plaintiff outweighs the potential harm to the defendant in granting the

injunction.” Id. (internal citations omitted). Importantly, the court noted that plaintiffs’ failure

to “establish a likelihood of success on the merits [wa]s sufficient to deny injunctive relief.” Id.

at 227.

In addition, the SJC noted that though plaintiffs argued that the smoking ban would

interfere with existing customer relationships and cause a loss of income, economic harm alone

“will not suffice as irreparable harm unless ‘the loss threatens the very existence of the movant’s

business.’” Id. at 227-228.

Similarly, Boston Police Patrolmen’s Assoc., Inc. v. Police Dept. of Boston, 446 Mass.

46, 49 (Mass. 2006), involved a request for a stay submitted by the plaintiff in Superior Court

seeking to enjoin the city of Boston and the police department from collecting officer

identification information. See id. at 47. The Superior Court denied the motion, which was
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appealed to the Appeals Court where the stay was granted. See id. The SJC affirmed the

Superior Court’s order denying the stay. See id.

The court held that to receive a preliminary injunction the moving party must show:

“(1) a likelihood of success on the merits; (2) that irreparable harm will result from denial
of the injunction; and (3) that, in light of the [moving party's] likelihood of success on the
merits, the risk of irreparable harm to the [moving party] outweighs the potential harm to
the [nonmoving party] in granting the injunction. . . When a party seeks to enjoin
governmental action, a judge is also 'required to determine that the requested order
promotes the public interest, or, alternatively, that the equitable relief will not adversely
affect the public.'” Id. at 49 (internal citations omitted).

The court denied the preliminary injunction because the plaintiff was unlikely to prevail on the

merits. See id. Because the plaintiff could not demonstrate a likelihood of success on the merits

there was no need to reach the additional factors. See id. at 53, n.5.

IV. BOSTON’S MOTION SHOULD BE DENIED BECAUSE BOSTON HAS
FAILED TO SATISFY THE FACTORS REQUIRED FOR GRANTING A
STAY OF THE PROCEEDINGS.

As stated above, under Massachusetts law, in order for a court to grant a stay of

proceedings, Boston must demonstrate the following: (1) a likelihood of success on the merits;

(2) that irreparable harm will result from denial of the injunction; and (3) that, in light of the

plaintiffs likelihood of success on the merits, the risk of irreparable harm to the plaintiff

outweighs the potential harm to the defendant in granting the injunction. See Tri-Nel

Management, 433 Mass. 217. In addition, enjoining government action requires a finding that

the requested order promotes the public interest. See Boston Police Patrolmen’s Assoc., 446

Mass. 46, 49. Because Boston has failed to satisfy these factors, the Motion should be denied.

First, Boston has failed to establish that it would suffer irreparable harm if the stay is not

granted. Indeed, Boston has failed to demonstrate what harm, if any, it would suffer if the

Commission were to proceed with its thoughtfully outlined Category 1 licensing process for

Region A. Boston’s assertion that it will have “to devote considerable costs” to negotiate and/or
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arbitrate with Wynn is an exaggeration. A surrounding community arbitration would likely be

no more than three days of hearings. The cost to Boston to negotiate a surrounding community

agreement does not amount to irreparable harm and is certainly not significant enough to justify

halting the entire Category 1 licensing process for Region A. Other surrounding communities,

such as Chelsea and Somerville, recently participated in the surrounding community binding

arbitration process with knowledge that this SJC decision was pending. Moreover, even if

Boston had to devote considerable costs to the arbitration process, the SJC has held that

economic harm alone “will not suffice as irreparable harm.” See Tri-Nel Management, 433

Mass. 227-228.

Second, Boston has failed to demonstrate that the alleged risk of irreparable harm to the

Boston outweighs the potential harm to Wynn in granting the stay. As set forth more fully in

Section V below, granting a stay would cause significant harm and undue prejudice to Wynn.

Finally, Boston has failed to establish that a stay of the proceedings is in the public

interest. In its Motion, Boston contends that a stay is in the public interest because “any action

Boston takes with respect to the ongoing negotiation and arbitration process may unfairly impact

voters.” Contrary to what Boston argues, proceeding with the surrounding community binding

arbitration and licensing process will provide voters with more certainty. Certainty regarding the

specific communities that will be affected by new casinos, as well as the specific financial

benefits and infrastructure improvements that accompany those new casinos will help voters.

Public policy favors a more informed electorate. In addition, Boston has employees and an

office devoted to gaming, the Office of Gaming Accountability. If the stay is granted, Boston

has not contemplated what will happen to that office and its employees. Finally, thirty

communities have negotiated or arbitrated surrounding community agreements, and all of those

communities knew that the petition was under review by the SJC. The public interest is best
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served by holding Boston to the same deadlines and requirements as other surrounding

communities in the Commonwealth.

V. BOSTON’S MOTION SHOULD BE DENIED BECAUSE THE BALANCE OF
HARMS PLAINLY WEIGHS AGAINST GRANTING A STAY.

a. A Stay Of The Proceedings Would Cause Irreparable Harm To Wynn.

The assertion in Boston’s Motion that a stay until the outcome of the referendum will not

prejudice any of the parties is simply not true. Wynn would be unduly prejudiced by a stay

pending the outcome of the referendum, particularly at this late date after significant expenditure

of time and resources in these proceedings. Wynn continues to incur significant carrying costs,

which include the costs of consultants, employees, land acquisition option payments, etc. These

costs are hundreds of thousands of dollars a month. A further delay until after the November

referendum would result in significant additional costs to Wynn. Wynn has also expended a

considerable amount of time and energy to prepare its environmental filings in an effort to obtain

a Secretary’s Certificate prior to the Commission’s decision. If a stay is granted, Wynn would

also need to renegotiate its option agreements. Further, a delay would impact Wynn’s projected

opening date and funding to the Commission and the Commonwealth. Accordingly, a stay of the

proceedings would result in significant harm and undue prejudice to Wynn.

b. The Commission Should Reject Boston’s Latest Attempt To Delay
Proceedings.

In an attempt to avoid the surrounding community binding arbitration process set forth by

the Commission, Boston has now asked the Commission to further delay awarding a gaming

license for Region A until after the November referendum. Despite Wynn’s attempts to discuss

arbitrator selection, Boston has declined to participate in those discussions.9/ Wynn submits that

Boston has the right not to participate in the binding arbitration process. Indeed, the

9/ See Exhibits 4 and 5.
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Commission specifically addressed the consequences of a surrounding community’s decision not

to participate. Pursuant to 205 CMR 125.01(6)(a)(2):

In the event a community designated a surrounding community fails or refuses to
participate in the arbitration process set forth in 205 CMR 125.01(6)(c), the
commission may deem the community to have waived its designation as a
surrounding community. Provided, however, the commission may nevertheless
impose as a condition on any a Category 1 or 2 license a community impact fee and
any requirements it deems appropriate requirements for mitigation of impacts from
the development or operation of a licensed gaming establishment.

As stated above, thirty communities have negotiated or arbitrated surrounding community

agreements. All of these communities knew that the petition was under review by the SJC.

Boston’s decision not to participate in the arbitration process should not be rewarded. Nor

should it further delay the licensing process. Rather, the Commission should reject Boston’s

latest delay tactic and follow the thoughtful process set forth in the Gaming Regulations.

VI. CONCLUSION

For the aforementioned reasons, Wynn respectfully requests that the Commission deny

Boston’s Motion To Stay Proceedings Involving Category 1 License Applications in Region A.

Respectfully submitted,

WYNN MA, LLC

By its Attorneys,

Samuel M. Starr, Esq. BBO #477353
Jennifer M. McCarthy, Esq. BBO #673185
Mintz, Levin, Cohen, Ferris,

Glovsky and Popeo, P.C.
One Financial Center
Boston, MA 02111
Tel. 617-348-4467



Samuel M. “Tony” Starr | 617 348 4467 | tstarr@mintz.com

One Financial Center
Boston, MA 02111

617-542-6000
617-542-2241 fax
www.mintz.com

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.

BOSTON | LONDON | LOS ANGELES | NEW YORK | SAN DIEGO | SAN FRANCISCO | STAMFORD | WASHINGTON

June 26, 2014

V IA E -M A IL A N D FIRS T C L A S S M A IL

Stephen Crosby, Chairman
Commissioner Gayle Cameron
Commissioner Enrique Zuniga
Commissioner James F. McHugh
Commissioner Bruce Stebbins
MASSACHUSETTS GAMING COMMISSION
84 State Street, 10th Floor
Boston, MA 02109

Re: N otice of Intentto C ommence A rbitration withthe C ityof B oston

Dear Chairman Crosby, and Commissioners Cameron, Zuniga, McHugh and Stebbins:

This letter is a notice of intent to commence arbitration with the City of Boston, issued on
behalf of Wynn MA, LLC (“Wynn”) pursuant to 205 CMR 125.01 (6)(c)(2). Wynn will work
with the City of Boston to select a neutral, independent arbitrator or arbitrators and will submit
its best and final offer for a surrounding community agreement pursuant to M.G.L. c. 23K, §
15(9) to the arbitrator(s) and the City of Boston on July 2, 2014.

Very truly yours,

Samuel M. Starr

cc: Eugene O’Flaherty, Boston Corporation Counsel (via e-mail:Eu gene.O 'Flaherty@ boston.gov)

John Ziemba, Massachusetts Gaming Commission (via e-mail)
Jennifer Mather McCarthy, Mintz Levin (via e-mail)
Jacqui Krum, Wynn Resorts (via e-mail)



 
 

CITY OF BOSTON • MASSACHUSETTS 
 

Law Department 
City Hall, Room 615 Boston, MA 02201 

 
 
        June 26th, 2014 
James F. McHugh 
Acting Chairman McHugh and  
Commissioners Cameron, Stebbins and Zuniga 
Massachusetts Gaming Commission 
84 State Street 
Boston, MA  02109 
 

Re: Request to Stay Proceedings Relative to the Issuance of a Category 1 License in Region A 

Dear Acting Chairman McHugh and Commissioners Cameron, Stebbins and Zuniga: 

As you are aware, on June 24, 2014, the Supreme Judicial Court issued an opinion in Abdow v. Attorney General, 
SJC-11641, which determined that the Attorney General erred in refusing to certify an initiative petition meant to prohibit 
casino gambling in Massachusetts for inclusion on the November ballot.  The Court ruled that the initiative should be decided 
by the voters at the November election and ordered that the Attorney General be directed to certify the petition.  Accordingly, 
on November 4, 2014 the citizens of the Commonwealth will decide whether to allow casino gambling in Massachusetts.   

I was gratified to learn that the citizens of Boston will finally be given the opportunity to vote on this critical issue.  
We will know in a short time whether or not casino gambling will be permitted in Massachusetts.  If casino gambling is 
prohibited, the issue of Category 1 Gaming Licenses in Region A will be moot.  If it is allowed, I remain hopeful that the 
citizens of Boston will be able to vote on whether or not they approve of the pending casino proposals in Region A. 

To prevent the needless expenditure of additional time, money and effort by the City of Boston, at a time when the 
future of casino gambling in Massachusetts is uncertain, the City respectfully requests that the Gaming Commission stay all 
proceedings before it concerning the issuance of a Category 1 License in Region A.  Whatever the outcome of the November 
ballot initiative, it is prudent to pause to await that result. 

 

        

Very truly yours, 

    
  Eugene L. O’Flaherty 

       Corporation Counsel  

       City of Boston  



Samuel M. “Tony” Starr | 617 348 4467 | tstarr@mintz.com

One Financial Center
Boston, MA 02111

617-542-6000
617-542-2241 fax
www.mintz.com

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.

BOSTON | LONDON | LOS ANGELES | NEW YORK | SAN DIEGO | SAN FRANCISCO | STAMFORD | WASHINGTON

June 27, 2014

VIA E-MAIL AND FIRST CLASS MAIL

Eugene L. O’Flaherty
Corporation Counsel
City of Boston Law Department
Room 615, City Hall
Boston, MA 02201

Eugene.O'Flaherty@boston.gov

Re: Notice of Intent to Commence Arbitration with the City of Boston

Dear Attorney O’Flaherty:

By letter of June 26, 2014, Wynn provided notice to the Massachusetts Gaming
Commission of Wynn’s intent to commence arbitration with the City of Boston. For your
convenience, a copy of that letter is enclosed.

In accordance with Commission regulations, Wynn looks forward to working with
Boston to select a mutually acceptable arbitrator. Toward that end, please let me know when you
are available for a telephone call with me on Monday, June 30, 2014 to discuss the arbitration
and the selection of the arbitrator.

I am aware of the Motion to Stay Proceedings Involving Category 1 License Applications
In Region A that was filed by the City of Boston with the Commission this afternoon.
Nevertheless, Wynn believes that my proposed telephone call on Monday to discuss arbitrator
selection is appropriate. Thank you for your anticipated cooperation.

Very truly yours,

Samuel M. Starr

cc: Catherine Blue, Esq., Massachusetts Gaming Commission (via e-mail)
John Ziemba, Massachusetts Gaming Commission (via e-mail)
Jennifer Mather McCarthy, Esq., Mintz Levin (via e-mail)
Jacqui Krum, Esq., Wynn Resorts (via e-mail)
Anthony J. Gallagher (via e-mail)



 
 

CITY OF BOSTON • MASSACHUSETTS 
Law Department 

City Hall, Room 615 Boston, MA 02201 

VIA EMAIL 

June 30, 2014  

Samuel M. Starr 
Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C. 
One Financial Center 
Boston, MA 02111 
 
John A. Stefanini 
DLA Piper LLP 
33 Arch Street, 26th Floor 
Boston, MA 02110 
 
Re:  City of Boston’s Pending Motion to Stay Before the Massachusetts Gaming Commission 

Dear Messrs. Starr and Stefanini: 

On Thursday, June 26, 2014, the City sent a letter to the Massachusetts Gaming Commission 
requesting a stay of all proceedings regarding Category 1 licensing in Region A in light of the 
Supreme Judicial Court’s recent decision in Abdow v. Attorney General, SJC-11641.  The next 
day, June 27, the City filed a formal motion to stay with the Commission.  The City sent copies 
of its letter and motion to you.  The Commission has informed the City that it will hear argument 
on its motion at the public hearing scheduled for Wednesday, July 2, after which the 
Commission intends to deliberate and render a decision on whether a stay of all proceedings is 
appropriate.  The City will appear and argue its motion on July 2. 

In light of its pending motion to stay, the City considers all negotiation and arbitration deadlines 
with respect to potential agreements with Wynn MA, LLC and Mohegan Sun Massachusetts, 
LLC to be suspended until the Commission renders its decision.  Pending the outcome of the 
City’s motion, the City presently does not intend to participate in negotiation and arbitration 
regarding the surrounding community issue. 

Very truly yours, 

 

Eugene L. O’Flaherty 
Corporation Counsel 
City of Boston 
 
cc:  Massachusetts Gaming Commission 



MINTZ LEVIN
Samuel M. "Tony" Starr I 617 348 4467 I tstarr a mintz.com

July 1, 2014

VIA E-MAIL (eugene.o'flaherty@hoston.gov)
AND FIRST CLASS MAIL

Eugene L. O' Flaherty
Corporation Counsel
City of Boston Law Department
Room 615, City Hall
Boston, MA 02201

One Financial Center
Boston, MA 02111

617-542-6000
617-542-2241 fax
www.rnintz.com

Re: Surrounding Community Arbitration Between City of Boston and Wynn

MA, LLC

Dear Attorney O'Flaherty:

By letter to you of June 27, 2014, I requested on behalf of my client Wynn MA, LLC

("Wynn") an opportunity to speak with you on June 30, 2014 about arbitrator selection for the

above-referenced Surrounding Community Arbitration. By letter of June 30, 2014, you advised

me that the City presently does not intend to participate in negotiation and arbitration regarding

the surrounding community issue. Because Boston has declined Wynn's request that we discuss

selection of an arbitrator, it appears the parties are thus unable to select a single arbitrator.

Accordingly, Wynn selects Paul George, Esq. as its neutral, independent arbitrator. Please

provide me with the name of the neutral, independent arbitrator selected by Boston so that Mr.

George may contact Boston's selected arbitrator for the purpose of choosing a third neutral,

independent arbitrator in accordance with the applicable regulations of the Massachusetts

Gaming Commission.

Thank you for your prompt attention to this matter.

Very truly yours,

Samuel M. Starr

SMS/pm

cc: Catherine Blue, Esq., Massachusetts Gaming Commission (via e-mail)

John Ziemba, Massachusetts Gaming Commission (via e-mail)

Jennifer Mather McCarthy, Esq., Mintz Levin (via e-mail)

Jacqui Krum, Esq., Wynn Resorts (via e-mail)
Anthony J. Gallagher (via e-mail)

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
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PUBLIC SUPPORT FOR ADHERING TO ORIGINAL TIMELINE 
 

MCG received a total of 287 form letters signed by individuals stating: 
 
 
 

Commissioners  
 
The City of Boston has asked you to "order an immediate suspension of all 
proceedings regarding the issuance of a Category 1 license in Region A pending 
the outcome of the November referendum. This is an undue burden for the 
volunteers who have worked so hard to bring this project to fruition.   
 
Wynn Resorts, the City of Everett, and the hundreds of volunteer residents 
working on this project met every deadline and complied with every rule up to 
this point and a further delay in awarding this license is simply unfair and 
outrageous. 
 
Boston is continually attempting to delay just because they missed their 
opportunity to be a host community.  Now they are standing in the way of jobs 
and tax relief for Massachusetts tax payers.  
 
We need jobs now.  Not a year from now.  We have waited long enough. 
 
Boston has been granted enough delays and reconsideration.  Don't let them 
hijack this process again for selfish reasons. 
 
This further delay is unfair for Everett, Revere and surrounding communities 
that have been working diligently on this long and arduous process for the past 
two years.   
 
Stick to the plan.  Stick with the schedule! 
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