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House of Representatives, April 7, 1891.

The committee on Probate and Insolvency, to whom was
referred the order to consider the expediency of legislation
concerning contingent remainders in wills and other instru-
ments, so that they shall not be destroyed by determination
of the particular estate and shall be subject to the rules
against perpetuities, report the accompanying Bill and ex-
planatory statement.

For the Committee,

ARCHIBALD M. HOWE.

(Commomxjealtl) of iftassadjusette.



9 [Apr.CONTINGENT REMAINDERS.

In the Year One Thousand Eight Hundred and Ninety-one,

AN ACT
Concerning Contingent Remainders.

lie it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the

ime, asfolic
1 Section 8 (eight) of chapter 126 (one hundred
2 and twenty-six) of the Public Statutes is amended
3 by adding thereto the words following:—A con-

-4 tingent remainder shall take effect, notwithstand-
-5 ing any determination of the particular estate, in
6 the same manner as it would have taken effect if
7 it had been an executory devise, and shall in all
8 cases be subject to the rules respecting remote-
-0 ness that govern executory devises, exclusively of

10 any other rule respecting remoteness or double
11 possibilities.

Ccmmoiuucalth of iflaesaclnisctts.

Explanatory Note
This bill is intended to remove a remnant of a technical rule of

'eudal law, the rest of which was abolished by the Rev. Sts. c. 59,
s. 7 (P. S. c. 126, s. 8). This rule is that a remainder must vest

during the continuance of the particular estate or at the instant
that it determines (Williams on Seisin 199-201; 4 Kent. Com.
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248). Accordingly, if land be devised to A for life, remainder to
such of his children as attain 21, the remainder entirely fails if A
dies before any child attains 21; and, if any child has then attained
21, he takes the whole estate to the exclusion of any children that
afterwards attain that age. This is only a rule of tenure , and so,
if the land were devised to trustees in trust for A for life, remain-
der to such children (in the same words), no child attaining 21,
either before or after A’s death, would be deprived of the interest
intended for him (Abbiss v. Burney , 17, Ch. D. 229), for the seisin
of the trustees would have satisfied the rule of tenure.

The last clause in the bill is intended to prevent a doubt whether
contingent remainders in this State are governed by the rule
against perpetuities , which governs executory devises and other
future limitations, viz., that, if such limitations may not vest with-
in a life or lives in being and twenty-one years afterwards, they
are void for remoteness and as tending to create perpetuities
(.Brattle Sq. Ch. v Grant, 3 Gray 152 ; Hall v Hall, 123 Mass.
124). It has been lately decided in England that contingent re-
mainders are governed by a different and more ancient rule, namely,
“ that you cannot have a limitation for the life of an unborn per-
son, with a limitation after his death to his unborn children, ”

which is what has been called, “ a possibility upon a possibility ”

( Whitby v Mitchell, 44 Ch. D. 85, 89). The correctness of this
decision has been disputed, and it is contended, with the support
of great authorities, that the old rule against double possibilities
long ago became obsolete and was superseded by the rule against
perpetuities (see 6 Law Q. Rev. 410 (Oct. 1890) ; 35 Sol. J. 83
(6 Dec. 1890). The distinction between contingent remainders
and other contingent limitations is entirely technical, and it is
obviously inconvenient that they should be subject to different
rules respecting remoteness, or that contingent remainders should
be governed by such an unsatisfactory rule as that against double
possibilities.




