
HOUSE . . . . No.560.

House of Representatives. June 4, 1891.

The'committee on the Judiciary, to whom was referred the
message of the Governor relating to the claim of Theodore
E. Davis for compensation for services in prosecution of the
refund to the Commonwealth of the Direct Tax, and sundry
papers in relation thereto (House, No. 546), have considered
the subject, and respectfully

REPORT.
It appears that this claim is for a specific compensation,

based upon an express contract between the Commonwealth
and the claimant, said contract having been made in behalf
of the Commonwealth by the Governor and Council of last
year, under express authority of the General Court of the
year 1888.

The claim has been presented to the Governor and the
Auditor, and not to the General Court, and is not a demand
for relief through the legislative department, but is a simple
presentation to the executive department of a contract obli-
gation alleged to be legal.

If the claim be based upon a valid contract it is not within
the power of the General Court to impair the obligation of
the contract; if it be invalid or illegal no action of the Gen-
eral Court is required, but it would appear to bo within the
plain duty of the executive department to take such steps as
may be proper in the premises, and interference by the
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legislature would bo open to the just criticism of being in
disregard of the constitutional provision for the separation of
the departments.

The Governor declares, in his message, that he shall refuse
his sanction, to the full extent of any power within his con-
trol, to the payment of any part of this money in violation
of the act of Congress, for a purpose prohibited by it;
therefore, so long as the Governor withholds the drawing of
his warrant there is no occasion for the legislature to give
instructions in the matter to any executive officers, even if
the giving of such instructions were within the proper prov-
ince of the legislature, for unless the Governor draws his
warrant the money cannot be taken from the treasury.

Wherefore, in any aspect of the case, the committee reports
that no legislation is necessary thereon.

For the Committee,

HENRY S. DEWEY.

Messrs. Worcester, Charles and Warren present and
dissenting.






