
HOUSE No. 822.

Attorney-General’s Department
Commonwealth Building, Boston, May 12, 1894.

Hon. George yon L. Meyer, Speaker of the House of Representatives.

Sir : I have the honor to acknowledge the receipt of
the order of the House of Representatives, adopted May 8,
1894, requesting me to report to the House of Representa-
tives on or before May 15 “ what action, if any, has been
taken to compel the American Sugar Refining Company to
comply with the provisions of chapter 341 of the Acts of
1891; ” and authorizing me to embody in my report a recom-
mendation of any changes in the law which, in my judgment,
“ will tend to increase its efficiency, and compel the making
of returns by foreign corporations as therein provided.”

On the first day of May, A. D. 1894, a communication
was received from the. Commissioner of Corporations stating
that the American Sugar Refining Company had not filed
the returns required of it under the provisions of chapter
341 of the Acts of 1891, and requesting me to take steps
to compel the corporation to comply with the law.

On the same day a letter was sent from this office to J. B.
Thomas, the Boston agent of said company, notifying him
of the delinquency, and demanding compliance with the
terms of the statute.

On Wednesday, May 2, a reply was received from Mr.
Thomas, stating that he would at once forward the com-
munication to the office of the company in New York.
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No further communication having been received from the
company, an information was drawn under the provisions of
section 2 of said act, setting forth the omission of the cor-
poration, and praying that the company be adjudged in
default; and that the forfeiture provided for in said section
be imposed against said company; and that the company be
restrained from the further prosecution of its business until
said fine and the costs of the information be paid and the
returns required be made.

This information was filed in the clerk’s office of the
Supreme Judicial Court on Monday, May 7, and a sub-
poena thereupon issued to said corporation, returnable at
the next rule day, June 4, 1894. On the same day notice
was sent to the said agent that on Tuesday, May 8, the
court would be asked to grant a preliminary injunction re-
straining said corporation from carrying on its business until
said returns were duly filed.

On Tuesday, May 8, a hearing was had on said motion
before Mr. Justice Holmes. The court was of the opinion
that the statute did not provide for a preliminary injunction,
and denied my application ; but directed that the answer of
the corporation be filed on the return day of the summons,
to wit, June 4, and intimated that the court would set the
case down for immediate hearing after the filing of the
nnswer.

No further proceedings have been had.
Replying to the part of the order authorizing me to em-

body in my report a recommendation of any changes, etc.,
I have to say that, in my opinion, the- penalties provided in
section 2 of said act are, especially as concerns corporations
of large capital and business, inadequate. The section im-
poses a forfeiture of two hundred dollars upon the corpora-
tion, and makes the president and directors jointly liable to
pay a like sum, for such omission or neglect. It further
provides that the corporation may be enjoined from prose-
cuting its business in this State until the returns are made.

The forfeiture imposed against the corporation is a com-
paratively trifling sum ; and the section makes no provision
for increase of penalty proportionate to the length ot time
the returns arc withheld. The penalty provided to be recov-
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ered against the president and directors is usually of no effi-
cacy, for the reason that those officers mostly reside beyond
the limits of the Commonwealth and without the jurisdic-
tion of the court.

The provision that the corporation may be enjoined from
carrying on its business until the returns provided by the
statute are made is, of course, effectual; but, under the rul-
ing of the court above stated, can only be availed of after
the usual proceedings in court in such cases; so that if a
corporation, for any reason, desires to delay its returns, it
has only to resist suit, and finally pay the small fine imposed
and make its returns, at the end of the litigation.

If it be desired to make the law efficacious it might be
amended in two ways.

First, instead of a fixed penalty, by providing that the
corporation shall be liable to a penalty of a certain sum
per day during the time the neglect and omission continues.
A similar provision is made with respect to failure by gas
and electric light companies to make the returns required of
them to the Commissioners. See Stats. 1892, chap. 263.

Second, by providing that upon the filing of an informa-
tion against the corporation the court may be authorized to
grant a preliminary injunction, restraining the corporation
from carrying on business in this Commonwealth during the
pendency of the suit and while the returns are withheld.
Other statutes of the Commonwealth contain such provisions.
See Pub. Stats., chap. 116, sect. 6 ; Stats. 1887, chap. 214,
sect. 7 ; Stats. 1889, chap. 427, sect. 7.

The adoption of these provisions would, without doubt, be
effectual to prevent foreign corporations, doing business in
this Commonwealth by its permission and under its pro-
visions, from disregarding the salutary provisions of its
statutes.

Very respectfully, your obedient servant,

HOSEA M. KNOWETON,
4Homey-General.




