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REPORT OF THE DAIRY BUREAU.

To the Senate ancl Bouse of Representatives of the Commonwealth of
Massachusetts.

The past year was the second complete year of the exist
ence of the Dairy Bureau; and its labors have been con
tinued along the general lines reported a year ago, with such 
increased efficiency as would result from increased experience. 
The personnel of the Bureau and its executive staff has been 
unchanged; the governor reappointed the retiring member, 
Mr. Clemence, and also the working executive officer, Mr, 
W hitaker; the Bureau has continued the services of Mr. 
Stock well in the detective and court departments. Hence 
the work has received the full advantage not only of accumu
lating experience, but also of the concerted action of those 
becoming more and more accustomed to labor together.

As we advance in the work and more fully realize its possi
bilities, the meagreness of the appropriation becomes more 
apparent. The Bureau is given both educational and police 
duties, covering the whole State, with an appropriation less 
than one-half of what the city of Boston places at the disposal 
of its milk inspector for only police work. This small sum 
restricts us to one detective agent, where the Boston milk 
inspector has four or five, and it also limits our expenditures 
for expert assistance in the educational field. As the dairy 
laws of the State relate more to commercial frauds than to 
the public health, possibly at some time our funds may be 
increased, and by friendly arrangement with the Board of 
Health our field of operations may be enlarged without 
encroaching on theirs. They could then be relieved of the 
compulsion of expending three-fifths of their appropriation 
on dairy products, and could be unhampered in the field of 
health work; while we, in harmony with them, would have 
the dairy laws under our more especial charge, with particu
lar reference to commercial frauds.
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The educational work of the past year has consisted in 

studying the problems peculiar to both the consuming and 
producing dairy interests of this State. It has sixty-three 
cities and towns of over live thousand population, with a 
million and a half people to be supplied with fresh and 
pure milk each day; thirty co-operative creameries and five 
proprietary creameries; a cow population of 186,806 
animals and the commercial centre of New England in its 
midst; within a radius of twelve miles is a population of 
three-quarters of a million people. In connection with 
this educational work thirty meetings have been addressed, 
bulletins have been issued, fourteen creamery inspections 
have been made, and a butter exhibition has been held. 
Much has been done to acquaint milk producers and milk 
consumers with the varying qualities of milk, and the easy, 
ready method of 'investigating them by the Babcock milk 
tester,— a modern invention of untold importance, which 
will revolutionize many practices.

The police work has been mostly confined to an enforce
ment of the oleomargarine laws. The appropriation pre
cludes attention to both the milk and oleomargarine laws; 
and, as the Board of Health does more with the former, we 
attend to the latter. Our work has been largely outside of 
Boston. In this city the laws are so well executed by Dr. 
FI arrington, milk inspector, that it would be a waste of effort 
to attempt much in this field.

The following is a more detailed report of our work.
Co-operation with the Boston Milk Inspector.

Section 3, chapter 58, Acts of 1891, and section 2, chapter 
310, Acts of 1884, give inspectors of milk authority to enter 
all places where butter or imitations thereof are kept for 
sale, and to take samples. These statutes say nothing about 
the deputies or agents of milk inspectors, and attorneys have 
questioned the authority of these agents. The law creating 
the Dairy Bureau gives all needed power “ to such agents, 
and counsel as they shall duly authorize.” Therefore, Dr. 
Harrington, the Boston milk inspector, and all his deputies 
and collectors, have been made agents of the Dairy Bureau. 
This has also helped them in enforcing the milk laws, as,
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being State officers, they can, to catch a lawbreaker, follow 
an offending milk peddler beyond the city lines, if necessary.

The Anti-color L aw.
Our work in enforcing the oleomargarine laws has been 

curtailed by proceedings in the higher courts relative to the 
constitutionality of chapter 58, Acts of 1891. This is the 
law which prohibits the sale of any imitation of yellow but
ter, and which our State supreme court has once declared 
constitutional. To the oleomargarine interest this law is the 
most obnoxious ot all the statutes relative to imitation but
ter, and is fought by them with the utmost persistency. As 
soon as the decision of the supreme court was rendered, the 
enforcement ot the law was entered upon. An appeal was 
taken from this State decision to the United States supreme 
court, and it was contended that this act rendered the State 
law inoperative, pending the decision at Washington. But, 
as those entrusted with the enforcement of the law held an 
opposite view, an attempt was made to secure an injunction 
in the United States circuit court, to restrain the Boston milk 
inspector from acting under this statute. Attorney-General 
Pillsbury appeared for the Commonwealth, arguing that such 
interference by a circuit court of the United States is for
bidden by the constitution and the laws of the United States.

The petition for an injunction was never granted ; but, as 
a new appeal was taken to the State supreme court, the 
status of the law continued in such doubt that no cases have 
been brought under it for several months. In the case now 
before the State supreme court the defendants raised seven
teen points on which they wished the judge to rule and 
instruct the jury. The judge refused, but did rule on three 
other points, to all ot which exception was taken.

D etective and Court W ork.
In spite of the principal law being “ tied up,” much work 

has been done, which may be statistically summarized as 
follows: —
Stores inspected,
Samples taken, .
Cases entered in court,

:IH2
113
48
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The result of these forty-eight cases has been as fol

lows : —
C o n v ic tio n s ,..................................................................... 23Plead g u i l t y , ..................................................................... 7 — 30Acquitted,.....................................................................................12
Not prosecuted,-............................................................................. 6

48
Of the above six, three were withdrawn on account of 

informality in complaint or lack of evidence, and three in 
order to secure a plea of guilty in other cases. In one 
instance, having five cases against one person (a young 
lady), we consented to nol pros two in consideration of a 
plea of guilty being entered in the remaining three. Six 
of the acquittals were in cases where oleo was sold when 
butter was called for, because the statute omits to include 
“  by himself or agents ” in the prohibition; and the courts 
decided — on the basis of an intoxicating liquor decision — 
that, in view of this decision, the statute omitting “ by him
self or agents,” the principal was not holden for the acts of 
the agent who acted contrary to orders. The person who 
actually makes the sale is now complained of.

The cases in court were under the following complaints : —
No sign in store,.................................................................................. 3
Hotel and restaurant,...........................................................................6
Selling imitation of yellow b u t t e r , ................................................... 6
No mark on wrapper,......................................................................... 13
Selling oleo when butter was called f o r , ...................................... 20

48
This department of the Dairy Bureau’s work has been more 

beneficial and restraining than a mere list of court cases 
would signify. The prevention of crime is as important as 
the punishment of lawbreakers. The occasional unexpected 
visits of an agent of the Dairy Bureau in the various parts 
of the State has, we believe, deterred many would-be law
breakers, and promoted honesty in the sale of oleomargarine. 
Although much is still sold in the State, especially since the 
system of selling on orders was devised, our labors have 
done much to increase honest dealings and to curb fraud.
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Need of Legislation.
That forty-two per cent of the cases, almost one-half, 

were for absolute fraud, is significant.
As regards the need of these laws, the experience of 

another year only confirms and emphasizes what we said a 
year ago. While the oleomargarine manufacturers claim to 
have discovered a new food product of great value to the 
public, “ a separate and distinct food product,” “ a distinct 
and valuable food product, which sells on its own merits,” 
the way in which it is too often sold at retail has a strong 
flavor of deceit and misrepresentation. The following is a 
photographic reproduction of the trade mark of one manu
facturer, — omitting his name. It is not suggestive of an 
independent food product, selling on its intrinsic indi
viduality.

“ The largest butter store in Boston. Try our fancy Jer
sey Butterine Prints,” was a sign recently displayed on 
Blackstone Street in this city, urging people to buy that 
“ independent and separate food product, sold on its intrinsic 
merits.” Butter tubs, butter color, dairy nomenclature, 
prominent butter signs, opposition to all laws for honest 
wrappers and marks, are familiar features in the history of 
this independent and separate food product, sold on its in
trinsic merits.
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We reproduce below the market quotations of oleomar

garine in the style in which they appear daily in the Chicago 
papers. This also does not appear like an individual inde
pendent food product, like cheese or eggs.

T H E  PRODUCE M ARKET.
Bu t te r —Firm . Receipts. 395.011 lbs; shipm en ts. 511.100 lbs. Fancy cream ery, 284@ 29e per lb; fine. 27<&28c; fa ir to  good, 23<&25c; choice to tancy eooleys, 24@26c; choice dairies, 22<gt24c; fa ir to good, 177s20c; ladles. No. 1, 18c: No. 2. 16^@ 17c: packing stock, 16@,17c.11 u t te r  in k —S teady. Fancy cream ery. 19c per lb, Illinois cream ery and e x tra  dairy, 17c: E m pire  and Diam ond dairy . 16c; E astlake  and Lakeside dairy . 14 4c. Rolls, p rin ts  and 10-lb pkgs. 4 c  per lb additional. ^Ch e e s e —Receipts, 298.284 lbs; shipm ents, 340.850 lbs. F in n . F u ll cream , choice, 10® 11c per lb; tw ins, sharp . 7@9c; Young A m ericas. 7<gi l ie :  sou r and o u t of condition, 4(g6c; brick. 10@ llc; L im burger, 1 0 4 @ llc ; Swiss, 10l/8@l 14  c.
Ca l ifo r n ia  F r u it s  — i Offerings liberal. Peaches. 20-lb boxes 80c@$i 15: pears, 40-lb boxes. $2@3.50: grapes. $1.40@.1.60 per H case.E ggs—Receipts. 4.028 pkgs: sh ipm en ts, 3.903 pkgs. F irm .,, Fresh. n o rth e rn , 20c p er doz.

We are not opposed to any valuable food product which 
is or may be put upon the market ‘ ‘ in a separate and distinct 
form, and in such manner as will advise the consumer of its 
real character.” We repeat what we said last y ear: —

‘ ‘ We are not prepared to dispute the statements of honest 
scientists in relation to the value of oleomargarine ; we are 
ready to admit that there is a theoretical oleo, which, if put 
upon the market honestly, on its merits as an independent 
article, might have proved au important addition to the 
world’s food products. But the ordinary commercial oleo
margarine with which we have to deal seems in many cases 
to exert a benumbing influence on the moral sensibilities of 
those who handle it.”

In the above we do not overlook the fact that there are 
degrees of digestibility, and that butter is superior to oleo
margarine on this score.

At Chicago, Armour & Co. displayed a bulletin announcing 
Massachusetts as one of the States where its sale is pro
hibited ; and yet it is claimed that the receipts of oleomar
garine in Boston for the year were 228,554 packages, against 
188,380 packages in 1892, — an increase of 40,174 packages. 
Armour & Co. also made this assertion : “ The United States 
has approved of its sale by its acts of inspection, regulation

mailto:2@3.50
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and taxation.” Thus they perverted an act aimed against 
them into an endorsement of their goods.

Needed Amendments to L aws.
The experience of the past year has shown where several 

amendments might add to the efficiency of the laws. Add 
the words in italics in the first four pai'agraphs : —-

Chapter 412, Acts of 1891, section 1. AVhoever by himself or 
agents sells or offers for sale, etc.

Chapter 412, Acts of 1891, section 2. Whoever exposes for 
sale oleomargarine, butterine or any substance made in imitation 
or semblance of pure butter, not marked and distinguished by all the 
marks, words and stamps required by existing laws, and not hav
ing in addition thereto upon the exposed contents o f every opened 
tub, package or parcel thereof a conspicuous placard with the word 
“ oleomargarine” printed thereon in plain uncondensed, etc.

Chapter 58, Acts of 1891, section 1. No person, by himself or 
his agents or servants, shall render or manufacture, sell, offer for 
sale, expose for sale, take orders for the future delivery of., or have 
in his possession with intent to sell, any article, product, or com
pound made wholly or partly out of any fat, oil or oleaginous 
substance or compound thereof, not produced from unadulter
ated, etc.

Chapter 317, Acts of 1886, section 3. Whoever, by himself or 
his agents, sells, exposes for sale, or has in his possession with 
intent to sell, any article, substance or compound, made in imita
tion or semblance of butter or as a substitute for butter, and not 
made exclusively and wholly of milk or cream, or containing any 
fats, oils or grease not produced from milk or cream, contained in 
any box, tub, article or package, marked or labelled with the word, 
— dairy,—-or the word* — creamery, — or the name of any breed 
of dairy cattle, — shall for every such offence forfeit to the city or 
town where the offence was committed one hundred dollars, and for 
a second and each subsequent offence two hundred dollars.

Also prohibit the use of the word dairy, or creamery, or 
the name of any breed of cattle on any sign, placard or 
advertisement.

Add to section 9, chapter 412, Acts of 1891, “ Whoever 
hinders, obstructs, or in any way interferes with an officer 
or duly authorized agent of the Dairy Bureau in f lic perform
ance of his duty shall be punished by a fine of fifty dollars
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for the first ofl'ence and of one hundred dollars for each sub
sequent offence.”

Section 4, chapter 412, Acts of 1891, which provides for 
a placard upon the wagon of “ whoever peddles, sells or 
delivers from any cart, wagon or other vehicle, upon the 
the public streets or ways, oleomargarine, etc.,” should he 
amended by striking out the words “  upon the public streets 
or ways.”

The municipal license fee should be increased from fifty 
cents to not over twenty-five dollars.

Butter Exhibition.
A successful butter exhibition was held by the Dairy 

Bureau in connection with the winter meeting of the Board 
of Agriculture at Great Barrington. Every butter maker 
in the State was invited to contribute to the exhibition : no 
prizes were awarded, but all the specimens were examined 
and scored by experts, — Mr. E. A. Harris of Hovey & Co., 
Boston, who was one of the three judges at the World’s Fair 
at Chicago, and Mr. James Cheesman, the well-known dairy 
expert. The exhibits were ail made by number, and in 
order to increase the educational value of the exhibition, 
the judges were requested to use the utmost frankness in 
criticising. These criticisms were entered on the score 
cards, — the anonymous features being maintained, — and 
the public was invited to test the specimens and catechise 
the judges.

The entries included : —
C re a m e r ie s , ................................................................................... 12
Private dairies,...................................................................................49
Unsalted s a m p le s , .............................................................................2
Granular s a m p le s , .............................................................................4

67
The season was not propitious for high scores. It was so

near the border line between fall and winter that many of 
the specimens showed wintery imperfections, effects of frosty 
feed, milk of strippers, or other defects incident to the cattle 
not being fully settled on a winter basis of food and other 
conditions.
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On the point of flavor (45 being perfect) : —

40 was scored b y ...................................................... 1
39 was scored b y ...................................................... 2
38 was scored b y ...................................................... 6
.37 was scored b y ...................................................... 2
36 was scored b y ...................................................... 8
35 was scored b y ...................................................... 8
34 was scored b y ...................................................... 7
33 was scored b y ...................................................... 8
32 was scored b y ...................................................... 8
31 was scored b y ...................................................... 4
30 and below was scored b y ....................................... 9

63
Twenty-five were perfect as to “ grain,” and thirty-eight 

were cut from one-half to five points.
Nineteen were perfect in color, and forty-four were cut 

from one-half to five points.
Only thirteen were imperfect in salt.
Thirty-two were perfect as to package.
After the exhibition, most of the samples were analyzed. 

The water content ranged from 7.20 to 15.80 per cent.
6 samples had below 
8 samples had between 

17 samples had between 
13 samples had between 
8 samples had .

. . 9 per cent of moisture.
9 and 10 per cent of moisture.

10 and 11 per cent of moisture.
11 and 12 per cent of moisture.
12 per cent or over of moisture.

The amount of salt ranged from 1.40 to 6.95 per cent.
The amount of casein ranged from .49 to 8.24. The 

sample having the extraordinary amount of 8.24 per cent of 
casein was terribly rancid. Thirty-six of the .fifty-two 
samples had less than 1 per cent of casein.

The amount of butter fat in the samples analyzed ranged 
from 79 per cent to 88.90.
3 samples had from
2 samples had from 
1 sample had
6 samples had from
5 samples had from
6 samples had from 

10 samples had from
8 samples had from 
8 samples had from
3 samples had

. 79 to 80 per cent.
80 to 81 per cent.

. 81.40 per cent.

. 82 to 83 per cent.

. 83 to 84 per cent.
84 to 85 per cent.
85 to 86 per cent.
86 to 87 per cent.
87 to 88 per cent. 

88 per cent and above.
52
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Tests of Milk and Cream.
During the year three hundred and Six samples of whole 

milk, cream, buttermilk and skim-milk have been tested for 
the amount of butter fat they contained, using the Babcock 
milk tester. Many of these tests have been made at public 
meetings, as an object lesson on the varying quality of milk. 
The following is the result from testing the milk of individual 
cows : —

Per Cent Per Cent Per Cent Per Centof Fat. of the Tests. of Fat. of the J ests.1 80 t 5.20 to 5.40 3
2 40 2 5.40 to 5.60 2
2 60 1 5.60 to 5.80 2
2 80 5 5.80 to 6.00 1
3 00 2 6.00 5
3 20 to 3.40 4 6.20 4
3 40 to 3.60 9 6.40 1
3 60 to 3.80 7 6.60 1
3 80 to 4.00 10 6.80 2
4 00 to 4.20 9 7.60 2
4 20 to 4.40 7 7.80 5
4 40 to 4.60 6 8.20 5
4 60 to 4.80 6 —
4 80 to 5.00 10 100
5 00 to 5.20 6

Tests of herd milk resulted as follows : —
Per cent Per Cent Per cent Per Centof Fat. of the Tests. of Fat. of the Tests.
2.80 3 4.40 20
3.20 3 4.60 10
3.40 3 4.80 10
3.60 6 5.20 10
3.80 12 5.80 6
4.00 11 —
4.20 6 100

Cases where the milk was known to be abnormal have been 
omitted from the above tabulation. For instance, one sample 
tested 8.40 per cent of fat, which proved to be the milk ot a 
high-grade Jersey which had been milked a year, and was 
giving only two and a half quarts per day. Tests have been 
made of the same milk under different conditions which are 
not included in the above tabulation: milk from the top ot a 
can which had been standing less than half an hour tested 
4.20 per cent, and from the bottom of the can 4 per cent;
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from a can which had been standing four hours, milk from 
the top tested 5.40 per cent of fat and from the bottom 4.80. 
The bottom of a can from which the top had been poured as 
needed for domestic use tested only 1.60 per cent of fat. 
Several specimens of strippings tested from 8.20 to 14 per 
cent; and samples from the first of several milkings went as 
low as 1.20 per cent of fat.

Sixty-four per cent of the samples of individual milk stood 
between 3.40 and 5 per cent of fat, and 85 per cent of the 
samples were unquestionably above the standard of 13 per 
cent of total solids.

In the case of herd milk the extremes of 2.80 and 5.80 
lead us to point to them as object lessons of the tendency of 
breeding for a definite purpose, to wit, in the one case 
quantity and in the other quality. One represents the ten
dency in producing sale milk for a city market, and the other 
the result of producing milk for a butter or cream trade. 
With such contradictory motives influencing the producer, 
the importance of some standard for the protection of the 
consumer is evident.

The specimens of cream tested showed an amount of butter 
fat ranging from 10.60 per cent to 42 per cent. With the 
increasing demand for cream by the city trade, it is apparent 
from the above range that the door is open for much dis
honesty. A legal standard — as in the case of milk — may 
become necessary. But much better would be the introduc
tion of the system of selling on quality, the producer or 
dealer guaranteeing on the label of the bottle or can a certain 
per cent of richness. The extreme figures given above are 
outside the ordinary lim its; the majority of the samples 
tested between 15 and 20 per cent. Minnesota has a law 
prohibiting the sale of any cream having less than 20 per 
cent of fat.

Samples of buttermilk tested ranged from 2.80 per cent of 
fat to a mere trace, hardly measurable by flic Babcock tester. 
Over two-thirds of the samples had .20 per cent or under.

Samples of skim-milk ranged from 2.60 per cent of fat to an 
immeasurable trace. Over half were .10 per cent or below.

In the above cases of skim-milk and buttermilk where too 
great an amount of fat was going to waste, the educational 
work of the Bureau was of good service.
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Milk Standard.
TIh' question of the milk standard was before the last 

Legislature, and the House passed an act to reduce the 
standard, but it was killed in the Senate. The Massachusetts 
Standard of 13 per cent is higher than that of a majority of 
the States. But is not higher than an average of the analy
ses of many thousands of samples of milk in all parts of the 
country. But an average implies that there may be quite a 
considerable number of cows which do not come up to the 
mark, and possibly much trouble and loss would result if the 
law were to be literally enforced. But laws are not enforced 
in such a manner. Courts will not entertain cases in which 
the evidence is not positive enough to render conviction 
reasonably certain. A shrewd lawyer, sharp at cross
questioning, may throw a little uncertainty on a chemical 
analysis within narrow limits. No man could be convicted 
-whose milk analyzed 12.99 per cent of solids, nor 12.90. 
The analysis must show a result enough below the standard 
to convince the court beyond a reasonable doubt that the 
milk was adulterated actually or constructively. But this 
leeway lets in so many more herds that it reduces very 
materially the possibility of oppression. If, however, the 
legal standard should be reduced, in the practical operation 
of the law the minimum for standard milk would be conse
quently reduced. Many plausible arguments can be adduced 
against an arbitrary statute standard, and possibly in the 
future it will be so modified that all milk will be sold on a 
guarantee of actual quality. But that time is not y e t; and 
the practical question for consideration is, whether under 
existing conditions the advantages of the present standard do 
not more than offset the evils. The present law and its 
efficient enforcement — so far as Boston is concerned — 
means more confidence on the part of the consuming public, 
and hence a greater consumption if the standard were 
lowered, it is more than probable that much milk would be 
correspondingly extended so as to bring it down to the 
standard, thereby increasing the surplus just so much, while 
popular confidence might be correspondingly weakened and 
the demand decreased.
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SUPREME COURT OLEOMARGARINE DECISIONS.

The Statute of 1891, chapter 58, which makes a distinction 
between oleomargarine which is an imitation of yellow butter and 
that which is not, and which statute is directed only towards 
oleomargarine of the former class, is not repealed by the Statute 
of 1891, chapter 412, section 1, which is directed to the distinct 
fraud of selling or offering to persons calling for butter something 
besides butter. The fact that two statutes, similar in their nature 
and purpose, were both passed at the same session of the Legis
lature, and took effect on the same day, is strong evidence that 
they were intended to stand together.

The enactment of a statute which forbids the manufacture and 
sale of oleomargarine which is made in imitation of yellow butter, 
though such oleomargarine has been imported from another State, 
is a valid exercise of the police power which remains in the several 
States, and it is not in violation of the constitutional provision 
giving to Congress the power to regulate commerce among the 
several States. (Commonwealth v. Huntley et al. ; Benjamin A. 
Plumley’s case.)

The Statute of 1886, chapter 317, section 4, requires that every 
person who conveys oleomargarine or butterine in carriages, or 
otherwise, for the purpose of selling the same in any city or town, 
shall be licensed by the inspectors of milk of such city or town to 
sell the same within the limits thereof. But the remainder of the 
section makes it clear that it was intended to apply only to sales 
from carriages or other vehicles. As the present complaint has 
no allegation that the defendant carried or exposed the articles in 
a carriage or other vehicle, it could not be sustained as a com
plaint under the Statute of 1886, chapter 317, section 4, and we 
consider it as based upon the Public Statutes, chapter 68, section 
16. So considered, it cannot be sustained. Oleomargarine and 
butterine are provisions. The word includes all articles of food. 
The articles with which it is charged the defendant went about, 
and exposed and sold, are, therefore, included among those which 
any person may go about selling or exposing for sale under the 
authority of the Public Statutes, chapter 68, section 1 ; and the 
acts charged are not prohibited by the Public Statutes, chapter 68, 
section 16. (Commonwealths. Lupton.)
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A complaint on the Statute of 1886, chapter 317, section 1, 

charging the defendant with selling imitation butter at retail 
without a descriptive wrapper, need not allege that the sale was 
actually made by the defendant’s agent. At the trial of such a 
complaint there was evidence that the sale was made by the 
defendant’s agent, acting within the scope of his employment, and 
that he was supplied with wrappers properly marked for covering 
the article sold ; and the presiding judge refused to instruct the 
jury, as requested by the defendant, that, if the agent’s failure to 
use the wrappers was the result of inadvertence on his part, and 
not intentional, the jury would not be justified in convicting the 
defendant. Held, that the defendant had no ground of exception. 
(Commonwealth v. Gray, 150 Mass. 327.)

The defendant had for sale in his provision store oleomargarine 
colored in imitation of yellow butter. I t was in a closed and cov
ered refrigerator, and could not be seen by customers, but there 
was in the store a sign to the effect that oleomargarine was sold 
there. Upon the occasion to which the complaint relates none of 
the substance was sold or produced to view, except that a sample 
was taken from the refrigerator by an agent of an official inspector. 
The defendant was found guilty in the superior court. The 
supreme court ordered the verdict set aside, for the following 
reason : The case turns upon the meaning of the words “ expose 
for sale ” in the statute under which the complaint was drawn. 
The purpose of the statute is to prevent deception in the manu
facture and sale of imitation butter, and the statute provides that 
no person “ shall render or manufacture, sell, offer for sale, expose 
for sale or have in his possession with intent to sell certain 
articles. The phrase to be construed is perhaps susceptible of 
more than one meaning. Whenever goods are placed for conven
ient delivery upon expected sales they are put out and in one 
sense exposed for sale, whether visible to customers or not. But 
in our opinion the words are not so used in the statute under con
sideration. The prohibited articles are designed and adapted to 
deceive the eye ; and, because their appearance is likely to induce 
those who see them to buy them as the genuine butter of which 
they are in imitation, there is special reason for prohibiting their 
exposure to view. The language is so full that it is not necessaiy 
to give it a strained construction in order to make the statute 
effective. Offering to sell, and having in possession with intent 
to sell, are likewise prohibited in the same clause and under the 
same penalty, so that it is easy for the pleader to select language 
which describes the offence with reasonable accuracy. Similar 
words are used in the statutes relating to milk and to intoxicating
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liquors; but as in such cases the charge of exposing for sale is 
uniformly joined with that of illegal keeping, and as such a com
plaint charges but one offence and is supported by proof of either 
act (Commonwealth v. Nichols, 10 Allen, 199; Commonwealth v. 
Dolan, 121 Mass. 374), it has not been necessary for this Court to 
construe the phrase. Some of the decisions, however, intimate 
more or less clearly that in the statutes concerning liquors it means 
“ expose to view.” (Commonwealths. McCue, 121 Mass. 358; 
Commonwealth v. Atkins, 136 Mass. 160.)

Under the English statute (50 and 51 Viet. C. 29, S. 4) it has 
been held that margarine kept for sale upon the counter of a shop, 
but behind a screen hiding it from the view of the customers, is 
not exposed for sale (Crane v. Lawrence, L. R. 25 Q. E. D. 152) ; 
and that parcels of margarine placed upon a counter or shelf, in 
view of customers, are exposed for sale, although so wrapped in 
paper that the margarine cannot be seen. (Wheat v. Brown, 1 
Q. B D. 1892, 418.)

Whether, if the defendant had kept the prohibited article in 
closed tubs or in paper, so that the packages were visible as articles 
of merchandise on sale in his store, although the oleomargarine 
itself could not be seen, he would thereby have exposed it for sale, 
we do not decide. The contention that the article was not pro
hibited because it was in imitation of artificially colored butter, as 
well as of genuine butter, at its best needs no consideration. 
(Commonwealth v. Byrnes, Suffolk, ss., February, 1892.)

Ihe statute requires a placard to be placed “ on both sides ” of 
the vehicle. The defendant’s wagon was a covered one, with the 
front and rear ends open. On the inside of the cover on each side 
was a placard, in form and size such as the statute requires. 
These placards could be seen from the front and rear of the wagon, 
but could not be seen from the sides thereof. There were no 
placards on the outer sides of the wagon. The supreme court 
said : “ We are of opinion that placing the placards on the inside 
of the cover of the wagon was a mere device to evade the manifest 
intent of the Legislature.”

Ihe defendant also contended that the commissioner of internal 
revenue has made certain regulations which require the place of 
business of a person intending to sell oleomargarine to be stated, 
and that the license issued to him states the place ; and it stated 
that selling from a wagon is not allowed. Hence it was argued 
that, as our statute compels a man to do that which is illegal and 
criminal under the federal law, our statute is unconstitutional and void.
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The court said: “ There are several answers to this argument. 

The regulations of the commissioner of internal revenue are not 
made part of the report in this case ; and we cannot assume the 
facts to be as stated by the defendant. There is nothing in the 
act of Aug. 2, 1886, which is inconsistent with our law. The 
authority given to the commissioner of internal revenue to make 
all needful regulations for the carrying into effect of the act does 
not authorize the imposition of a penalty by a regulation where 
none is imposed by the act. (United States v. Eaton, 12 Sup. Ct. 
Rep. 764.) If the defendant had a license under the act of Aug. 
2, 1886, and has paid a tax, this affords him no immunity. Sec
tion 3 of that act, by incorporating section 3,243 of the U. S. 
Revised Statutes into it, expressly repels the inference that the 
payment of such a tax will legalize the traffic, and implies that the 
prohibition or regulation of such traffic by State legislation is per
missible.” (State v. Newton, 21 Vroom, 534; Commonwealths. 
Crane, Suffolk, ss., March, 1893.)

The Statute of 1891, chapter 412, section 5, requires every per
son who furnishes, or causes to be furnished, to a guest in a 
restaurant or a hotel, or at a lunch counter, oleomargarine or 
butterine in the place or stead of butter, to notify him that the 
substance furnished is not butter. The defendant was the pro
prietor of a restaurant at which oleomargarine was furnished to 
one Quinn, in the place or stead of butter. No oral notice was 
given to him. There were signs in conspicuous places in the 
restaurant bearing the words, “ Butterine used only here,” and on 
the tables were bills of fare on which w'ere printed the words, 
“ Only fine butterine used h e r e b u t  Quinn saw neither of the 
signs, and did not examine the bill of fare, and so had no actual 
notice that the substance furnished him was not butter. Upon 
these facts the jury returned a verdict of guilty ; the defendant 
excepted and the supreme court overruled the exception, saying: 
“ If he had read the signs, or the statement printed on the bill of 
fare, he would have had sufficient notice ; for, if knowledge that 
the substance furnished is not butter is in any way effectually 
communicated to the guest, the law is complied with. The 
statute does not require a distinct statement, either oral or written, 
to be given to each guest ou every occasion when he is furnished 
with oleomargarine or butterine in the place or stead of butter, but 
is satisfied if, by any act of the person who furnishes it or causes 
it to be so furnished, the guest is made aware of the fact that the 
substance furnished is not butter.” (Commonwealth v. Stewart, 
Suffolk, ss., May, 1893.)
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Dealers in oleomargarine in this Commonwealth may often re

ceive packages of oleomargarine from manufactories in other 
States marked according to the laws of the United States and 
not according to the laws of this Commonwealth. If, on receiving 
such packages, they store them with the intention of marking them 
as required by our statutes before they either expose them for sale, 
or sell them or intend to sell them, there is no violation of our laws. 
It was a question of fact, then, whether the defendant had in his 
possession, with intent to sell, packages of oleomargarine not marked 
as required by cur statutes. The exceptions recite that “ the tub 
in question was not on the date of the offence alleged in the com
plaint exposed for sale, nor was it so situated that it could be seen 
by customers of the defendant; ” and that “ it also appeared from 
the evidence that the defendant had bought said package for the 
purpose and with the intention of selling the said oleomargarine 
contained therein at retail in said store, but that he did not intend 
to sell the oleomargarine contained in this tub, or expose the same 
for sale until the marks had been examined, and if not marked in 
accordance with law to mark the tub before opening the same.” 
Taking these facts to be true, we are of opinion that the jury 
were not warranted in finding the defendant guilty. They show 
that the defendant had no intention of selling the oleomargarine 
in the form which it was in, but was storing it with the intention 
of properly marking the package, if it was not already properly 
marked, before he offered the oleomargarine for sale or intended 
to sell it. Under complaints for keeping intoxicating liquor with 
intent unlawfully to sell it, the intent is a question of fact to be 
proved (Commonwealths. Ham, 150 Mass. 122) ; but because of 
the absolute prohibition against selling without a license, the intent 
to sell may be often inferred from facts which would not warrant 
the inference of an intent to sell other merchandise in the form in 
which it was found, when defendant had a right to sell it if it was 
properly marked, and had the right to so mark it after receiving it 
and before he exposed it for sale or intended to sell it. (Common
wealth v. Mills, Bristol, ss., November, 1892.)

The only contention made in the argument before this court on 
the motion to quash the complaint is that the complaint should 
have been made by an inspector of milk or by the treasuier of the 
town in which the offence was committed. The Legislature has 
prohibited unqualifiedly the sale, exposing for sale, or having in 
possession with intent to sell, oleomargarine, except under certain 
conditions ; and it is to be presumed that it has done this to pro
mote the welfare generally of the inhabitants of the Common
wealth. (See Statute of 1890, chapter 440, section 57 ; Statute of
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1890, chapter 416, section 1.) But it is not to be inferred that 
the Legislature, merely by making it the duty of certain officers, 
to enforce penal laws of general application, intended that the 
enforcement should be dependent upon the discretion of these 
officers. The motion to quash the complaint was rightly over
ruled. (Commonwealth v. McDonnell, Bristol, ss., November, 
1892.)

Oleomargarine was exposed for sale in the original package, 
namely, a tub, the top of the cover of which had been duly marked, 
as well as the side and bottom, but from which the cover had been 
removed, disclosing the superficial surface of the oleomargarine 
without any mark. Held, that the terms of the Statute of 1886, 
chapter 317, section 1, had been complied with. (Commonwealth 
v. Bean, 148 Mass. 172.)

SUPREME COURT MILK DECISIONS.

The fact that a collector of samples makes a purchase of milk in 
a restaurant and retains a portion thereof for analysis, without dis
closing that he is such a collector, and without giving to the person 
from whom it was purchased an opportunity to ask for a sealed 
sample, will not render evidence incompetent to show that the milk 
so purchased was below the legal standard. (Commonwealth v. 
Coleman.)

The provisions of section 2, chapter 318, Statute of 1886, apply 
to the keeper of a hotel who supplies milk to his guests to be drunk 
by them on the premises.

A principal is responsible under the statute for a sale made by 
his servant, although he was not present, and did not consent to or 
know of the particular sale, the servant not acting in violation of 
orders. (Commonwealth v. Yieth, 155 Mass.)

Under the Public Statutes, chapter 57, section 5, as amended 
by the Statutes of 1886, chapter 318, section 2, relating to the 
adulteration of “ milk,” it is equally an offence to have in one’s 
possession skimmed milk containing a foreign substance with intent 
unlawfully to sell the same. (Commonwealth v. Wetherbee, 
155 Mass.)

On a complaint for the sale of milk not of good standard quality, 
evidence that the milk was delivered under a special contract is 
immaterial.
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If a buyer of milk takes a portion to a milk inspector, the latter 

may testify on the trial of such a complaint as to the results of his 
analysis. (Commonwealth v. Holt, 146 Mass. 38.)

At the trial of a complaint, on the Statute of 1886, chapter 318, 
section 2, for selling milk not of the standard quality, there being 
evidence that the milk was skimmed milk, and sold from a measure 
duly marked, the jury were instructed that the defendant would be 
liable unless he sold the milk not as pure milk, but as skimmed 
milk, and, further, that he would be liable unless the buyer had 
notice or knowledge that the milk was skimmed milk. Held, that 
the instruction was en’oneous. (Commonwealth v. Smith, 149 
Mass. 9.)

Dennis J. Quinn, a duly appointed agent of the Boston inspector 
of milk, purchased a half-pint of cream, which was delivered to 
said Quinn by the defendant. The analysis of said substance so 
sold and delivered as cream showed that it contained an added 
foreign substance, to wit, boracic acid, a compound of boron.

The jury returned a verdict of guilty, and defendant excepted. 
The Supreme Court overruled the exception, saying : “ The word 
milk in the Public Statutes, chapter 57, ‘ of the inspection and sale 
of milk,’ is shown by section 7 to include milk from which no part 
of the cream has been removed ; and we are of the opinion that it 
is used as a general name, and in a sense broad enough to include 
cream. The offence under section 5, of having in one’s possession, 
with intent to sell, milk to which a foreign substance has been 
added, is committed by having, with that intent, cream to which 
boracic acid has been added.” (Commonwealth v. Gordon, Suffolk, 
88., April, 1893.)

Public Statutes, chapter 57, section 2, so far as it authorizes 
inspectors of milk to enter all carriages used in the conveyance of 
milk, and, whenever they have reason to believe any milk found 
therein is adulterated, to take specimens thereof for the purpose 
of analyzing or otherwise satisfactorily testing the same, is consti
tutional. (Commonwealth v. Carter, 132 Mass., 12.)

1. A person may be convicted of selling adulterated milk, 
under Public Statutes, chapter 57, section 5, although he did not 
know it to be adulterated ; and an averment in the indictment that 
he had such knowledge may be rejected as surplusage.

2. It is not necessary in such indictment to aver that the milk 
was cow’s milk.

3. An indictment alleging a sale of adulterated milk to a 
woman is not defeated by proof that she was married and was 
acting as agent for her husband, if the seller had no notice, 
express or implied, of these facts.
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4. An indictment under Public Statutes, chapter 57, section 5, 

which charges that the defendant sold a certain quantity of 
“ adulterated milk, to which a large quantity — that is to say, 
four quarts — of water had been added,” is not bad for duplicity. 
(Commonwealth v. Farren, 9 Allen, 489.)

1. An indictment which alleges that the defendant “ did 
unlawfully keep, offer for sale, and sell” adulterated milk, charges 
but one offence.

2. In support of such indictment, one who in a great many 
instances has used a lactometer for the purpose of testing the 
quality and the purity of milk may testify to the result of an 
experiment made by him with the same lactometer upon the milk 
in question, although no evidence is offered as to the character of 
the instrument. (Commonwealth v. Nichols, 10 Allen, 199.)

At the trial of an indictment on Public Statutes, chapter 57, 
section 5 (Statute of 1868, chapter 263), for selling “ adulterated 
milk, there was evidence that the defendant [who was a son of the 
owner of a milk route], with a companion who was in the same 
employment with himself, knowingly adulterated milk on its way 
for distribution to his father’s customers, and then having charge, 
with his companion, of its distribution from the wagon on which 
it was conveyed upon the route, caused a can of it to be delivered 
to one of the customers by the hand of his companion. Held, 
that he had no ground of exception to instructions to the jury ; 
that in the absence of proof of any previous contract to supply milk 
to the customer, the delivery might be deemed an act of sale ; nor 
to an instruction framed on a supposition that the jury might find 
that he was in the employment of his father, although there was 
no averment in the indictment to that effect.” (Commonwealth 
v. Haynes, 107 Mass., 194.)

A person may be convicted of selling adulterated milk, upon a 
complaint under Public Statutes, chapter 57, section 5 (Statute 
of 1880, chapter 209, section 3), without allegation or proof that 
he knew it to be adulterated. (Commonwealth v. Evans, 133 
Mass., 11.)

A complaint, under Public Statutes, chapter 57, section 5, alleg
ing that the defendant, at a time and place named, had in his 
possession a certain quantity, to wit, one pint of adulterated 
milk, containing less than thirteen per cent of milk solids, with 
intent then and there unlawfully to sell the same, is sufficient, 
without further alleging that the milk was analyzed and found on 
analysis to contain less than thirteen per cent of milk solids. At 
the trial of a complaint, under Public Statutes, chapter 57, section 
5, alleging that the defendant had in his possession adulterated
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milk, to wit, milk containing less than thirteen per cent of milk 
solids, with intent to sell the same, it is immaterial in what man
ner the quantity of milk solids has been reduced below thirteen 
per cent, if the intent is to sell the milk as pure milk, and not as 
skimmed milk. (Commonwealth v. Bowers, 140 Mass., 483.)

Public Statutes, chapter 57, section 9 (Statute of 1880, chapter 
209, section 8), providing that “ in all prosecutions under this 
act,” for selling adulterated milk, “ if the milk shall be shown 
upon analysis to contain more than eighty-seven per centum of 
watery fluid, or to contain less than thirteen per centum of milk 
solids, it shall be deemed for the purpose of this act to be 
adulterated,” is constitutional. (Commonwealth v. Evans, 132 
Mass., 11.)

A complaint, under the Public Statutes, chapter 57, sections 5, 
9, alleging that the defendant, at a time and place named, had in 
his custody and possession a certain quantity, to wit, one pint, of 
adulterated milk, to wit, milk then and there containing less than 
thirteen per cent of milk solids, with intent then and there unlaw
fully to sell the same, is sufficient. (Commonwealth v. Keenan, 
139 Mass., 193.)

The Public Statutes, chapter 57, section 10, do not prohibit any 
person not an inspector of milk from making a complaint for a 
violation of the provisions of the chapter.

A complaint, under the Public Statutes, chapter 57, section 5, 
alleging that the defendant sold one pint of adulterated milk, to 
wit, milk containing less than thirteen per cent of milk solids, is 
not supported by proof that he sold the milk as skimmed milk out 
of a tank marked as required by section 7, although the milk was 
watered.

A complaint under Public Statutes, chapter 57, section 5, alleg
ing a sale of adulterated milk, to wit, milk containing less than 
thirteen per ceDt of milk solids, is supported by proof of a sale 
of milk which, by the removal of a part of the cream, has been 
reduced in solids below thirteen per cent, unless the milk was 
sold as skimmed milk, and out of a vessel, can or package marked 
as required by section 7 ; and it is not necessary that a complaint 
charging such an offence should be drawn under section 6. (Com
monwealth v. Tobias, 141 Mass., 129.)

At the trial of an indictment on Public Statutes, chapter 57, sec
tion 5, charging the defendant with having adulterated milk in his 
possession, with intent unlawfully to sell the same, an analyst in 
the employ of the inspector of milk may testify to the result of his 
analysis of the milk taken from the defendant from memory, 
using a memorandum made by him at the time of analysis to
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refresh his memory, without further proof that the requirements of 
the Public Statutes, chapter 57, section 2, as amended by the 
Statute of 1884, chapter 310, section 3, have been complied with. 
(Commonwealth v. Spear, 143 Mass. 172.)

At a trial of an indictment on the Public Statutes, section a, 
charging the defendant with having adulterated milk in his posses
sion, with intent to unlawfully sell the same, an analyst in the 
employ of the inspector of milk, who analyzed the milk taken 
from the defendant, testified that he reserved a portion of the milk 
so taken, by putting it into a bottle, which he corked and sealed. 
A chemist, to whom the analyst delivered the portion of the milk 
so reserved, testified, for the defendant, that the bottle was not 
sealed. The defendant asked the judge to rule that, if the bottle 
was corked only, it was not a compliance with the requirement of 
the Statutes of 1884, chapter 310, section 4, as to the sealing of 
such reserved portion. The judge declined so to rule, and in
structed the jury that they might consider the evidence as bearing 
upon the credibility of the government witness. Held, that the 
defendant had no ground of exception.

If, at the trial of an indictment on the Public Statutes, chapter 
57, section 5, charging the defendant with having adulterated milk 
in his possession, with intent to unlawfully sell the same, an analyst 
in the employ of the inspector of milk of a city testifies that he added, 
for the purpose of preserving it, a few drops of carbolic acid to the 
sample reserved from milk delivered to him for analysis, it is a 
question of fact for the jury whether the reservation of the sample 
was in accordance with the requirement of the Statute of 1884, 
chapter 310, section 4. (Commonwealth v. Spear, 143 Mass. 172.)

At the trial of a complaint, under Public Statutes, chapter 57, 
section 5, alleging that the defendant had in his possession adul
terated milk, with intent unlawfully to sell the same, the evidence 
showed that a wagon with the defendant’s name and number on it 
was standing upon a public street in a city at an early hour in the 
morning; that the defendant’s servant was on the wagon, and 
there were several eight-quart cans in the wagon ; that a collector 
of samples in the employ of the inspector of milk for the city took 
a sample of milk from one of the cans, which was not marked 
“ skimmed milk,” and that an analysis of the milk taken showed 
that it was below the legal standard. Held, that there was evi
dence of an intent on the part of the defendant to sell the milk, 
which was properly submitted to the jury. (Commonwealth v. 
Smith, 143 Mass. 169.)

A complaint on the Statute of 1886, chapter 318, section 2, 
alleging that on the first day of July, 1886, the defendant had in
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his possession “ one pint of milk not of good standard quality, 
that is to say, milk containing less than thirteen per cent of milk 
solids, with intent then and there unlawfully to sell the same 
within this Commonwealth,” is sufficient, without negativing the 
exception of the months of May and June.

The Statute of 1885, chapter 352. section 6, provides that sec
tion 9 of the Public Statutes, chapter 57 (which relates to the sale 
of adulterated milk), “ is hereby amended so as to read as fol
lows.” The Statute of 1886, chapter 318, section 2, provides 
that section 9 of the Public Statutes, chapter 57, “ is hereby 
amended so as to read as follows.” In each section, after the 
words quoted, there follows a sentence which covers the whole 
subject of the original section. Held, that the Statute of 1886, 
chapter 318, section 2, was a valid enactment.

The Statute of 1884, chapter 310, section 4, providing for the 
reservation and sealing, before commencing the analysis, of a por
tion of the sample of milk taken for analysis, is impliedly repealed 
by the Statute of 1886, chapter 318, sections 1 and 3. (Common
wealth v. Kenneson, 143 Mass. 418.)

The Statute of 1885, chapter 352, section 8, provides that no 
person shall sell, or have in his possession with intent to sell, 
skimmed milk below a certain standard, and enacts that whoever 
violates the provisions of this section shall be punished by the 
penalties provided in the Public Statutes, chapter 57. section 5. 
Held, on a complaint made under' the Statute of 1885, chapter 
352, section 8, for an offence committed after the Statute of 1886, 
chapter 318, section 2, took effect, that, even if the last-named 
statute repealed by implication the Public Statutes, chapter 57, 
section 5, the complaint could be maintained. (Commonwealth v. 
Kendall, 144 Mass. 357.)

Placing wax upon the top of the cork in a bottle containing a 
portion reserved from a sample of milk taken for analysis, and not 
extending the wax over the mouth of the bottle and thus rendering 
the bottle air tight, is not a sufficient compliance with the require
ment of the Statute of 1884, chapter 310, section 4, that such 
reserved portion shall be “ sealed.” (Commonwealth v. Lock- 
hardt, 144 Mass. 132.)

An indictment on the Statute of 1886, chapter 318, section 2, 
alleging that the defendant had in his “ possession milk to which 
a certain foreign substance had been added, to wit, annatto color
ing matter,” with intent unlawfully to sell the same, is sufficient 
without naming the quantity. Evidence offered at the trial of such 
an indictment as to two samples of milk taken from the defend
ant’s possession at substantially the same time is competent, and
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the government cannot be required at the same time of the offer, if 
ever, to elect which sample it will rely on. The addition of the 
annatto coloring matter, whether injurious to health or not, is pun
ishable under the statute. Evidence that the “ milk was of low 
grade ” is competent, although it may tend to prove another 
offence. (Commonwealth v. Schaffner, 146 Mass. 512.)

An averment in a complaint under the milk acts, that the 
defendants were “ partners,” is mere surplusage, and need not be 
proved. On such a complaint, evidence that the defendant was 
on a wagon with a license number on it, and containing milk cans, 
from one of which was taken adulterated milk, is competent on the 
issue that he was in possession of the milk to sell it. (Common
wealth v. Rowell, 146 Mass. 128.)
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