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House of Representatives Feb. 19, 1896,

The Committee on Elections, to whom was referred the
petition of William H. Morgan that he may be declared to
be a duly elected member of the House of Representatives
for the twenty-second Suffolk District, which is composed of
ward 22, Boston, submit the following report:

The above petition was received and referred to the com-
mittee Jan. 24, 1896. It alleged in substance that a mistake
had been made in the count.

A petition of Frederick Bleiler, in substance alleging the
same as the petition now in question, asking that he may be
declared a duly elected member of the House of Representa-
tives for said district, was referred to your committee Jan. 8,

1896 ; and as both petitions involved the same question, the
committee acted upon them simultaneously.

The committee gave a hearing on said petitions Jan. 27
and Jan. 28, 1896, at which hearing the committee made a
recount of the ballots cast in the district.

The petitioner was represented by Timothy W. Coakley,
Esq., and Bleiler by Jesse M. Gove, Esq.

Another candidate, besides the said petitioners, for repre
tentative in said district, was James T. Brickley.

‘Ccmmonwcalth of iflassachuectts.
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According to the official returns, the vote for representa-
tive on a recount by the Board of Election Commissioners
of the City of Boston was as follows :

Bleiler, 1,434; Brickley, 146; Morgan, 1,434

The powers of the House and of this committee are con
ferred by the Constitution of the Commonwealth, chapter 1
section 3, article 10, which provides that the House of
Representatives shall be the judge of the returns, election
and qualification of its own members as pointed out in the
Constitution.

Upon the recount by the committee, eight ballots were
contested by counsel, but objection was afterwards waived
as to three ballots, leaving five for the consideration of
your committee.

The committee were unanimous in counting all except one
ballot cast in precinct 10, which if allowed for Bleiler, as
claimed by his counsel, would make the result a tie; the
vote, without counting said ballot being as follows :

Bleiler, 1,438; Morgan, 1,439.

The petitioner contended that this ballot should be thrown
out, on the ground that it was defective.

The result of the vote in the block of fifty in which this
ballot was found would be unchanged by your committee’s
count if this ballot was thrown out, the count of the Board
of Election Commissioners being : Bleiler, 40 ; Brickley, 1;
Morgan, 5, and 4 blank or defective; while that of the com-
mittee was: Bleiler, 40; Brickley, 1; Morgan, 5; blank or
defective 3, with said ballot in question.

In voting for the candidates for the various offices in said
ballot, except in that of sheriff, where he did not vote,
and in that of representative, the voter had done so by
placing a well-defined cross in the square at the right of the
names to be voted for, voting in every instance for the can-



1896.] 6HOUSE —No. 906.

didate ot the Democratic party. In that part of the ballot
where the names of candidates for representative in the
General Court were placed, above the spaces prescribed for
the candidates’ names, and directly beneath the words “ mark
one,” there appeared a cross, no part of which was included
by the parallel lines within which the names of the candidates
appear

The first name in order on the ballot of the candidates for
representative was that of Frederick Bleiler, and was the
nearest to the cross.

The following is a fac-simile of the part of the ballot in
question :

REPRESENTATIVE IN GENERAL COURT. , Mark ONE.
Twenty-second Suffolk District.

FREDERICK BLEILER—Of BOSIODAn/wwvwwwi/uwi i\ru\ RernMicanJ
JAMES T. BRICKLEY—oi BOStOD AAAAAAAAAAAAAAAAA People’s Fart? |

WILLIAM H. MORGAN—ot Boston democratic Citizens Nom. Paper |

Section 162 of chapter 417 of the Acts of the year 1893
provides that “ the voter shall prepare his ballot by marking
in the square a cross at the right of the name and designa-
tion, ifany, of the candidate of his choice for each office to
be filled, or by inserting the name of the candidate of his
choice in the blank space provided therefor, and marking a
cross in the square at the right of the same; ” and section
173 of the same chapter provides that “if a voter marks
more names than there are persons to be elected to an office,
or if for any reason it is impossible to determine the choice
of the voter for any office to be filled, his ballot shall not be
counted for such office.”

Your committee is in full accord with the view taken by
previous legislatures that the provision of section 162 is
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directory rather than mandatory, and recognize the principle
that in all cases the intent of the voter should govern, when
it can be ascertained.

But your committee is of the opinion that it is impossible
to determine the intention of the voter in the present
instance with any degree of certainty, and is unwilling to

establish the precedent that where the cross lies entirely
outside of all spaces set apart for each candidate’s name and
the mark for the same, or the horizontal lines enclosing such
spaces extended, and where there are several candidates and
there is nothing to indicate the voter’s intention, the ballot
should be counted for the candidate whose name happens to
appear nearest to the cross ; and therefore your committee
recommend that the petitioner, William H. Morgan, be
given his seat.

HENRY C. ATTWILL.
JOSEPH J. FLYNN.
GEORGE A. WALES.
CHARLES I. QUIRK.
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The undersigned, a minority of the Committee on Elec-
tions, dissent from the report of the majority, for the reason
that the irregularly marked ballot referred to in their report,
and which they claim should not be counted for any candi-
date, should, in our opinion, be counted for Mr. Bleiler. A
fac-simile of a portion of this ballot, showing the irregular
marking, is printed in the report of the majority.

If the ballot in question be not counted for any candidate,
Mr. Morgan will have a plurality of one vote. If it be
counted for Mr. Bleiler, as we think should be done, the
result would be a tie between Morgan and Bleiler, each hav-
ing 1,439 votes.

It has been clearly settled in this Commonwealth, both by
the decisions of the courts and by a great number of legisla-
tive precedents, that in election controversies the intention
of the voter should control. If the intention of the voter
can be determined from an inspection of the ballot, that
intention must prevail. If it be reasonably clear for whom
the voter intended to vote, the ballot must be so counted.

For the rule as established in this Commonwealth, see
Russell’s Election Cases, note to Adams v. Moore, page 86,
where the authorities are cited. The rule as there stated
is that a mark upon the official ballot shall be counted as a
vote, even it not in the prescribed place or form, provided
such mark fairly indicates an intention to make it a vote for
a particular candidate.

MINORITY REPORT.
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A similar rule prevails in other slates and in England.
In a Pennsylvania case, Weidknecht v. Hawk, 13 Penn. Co.
Ct. Rep. 41, the court say: “It is immaterial where the
cross is placed on an official ballot, or whether a cross is
used at all, provided the voter’s choice can be determined
from the face of the ballot.” In the leading English case of
Woodward vs. Sarsens, L. R. 10 C. P. 733, the rule is laid
down as follows: “The paper must be marked so as to
show that the voter intended to vote for some one, and so as
to show for which of the candidates he intended to vote.
It must not be marked so as to show that he intended to
vote for more candidates than he is entitled to vote for, nor
so as to leave it uncertain whether he intended to vote at all,

or for which candidate he intended to vote. If these re-
quirements are substantially fulfilled, then there is no enact-
ment and no rule of law by which the ballot can be treated
void, though the directions in the statute are not strictly
obeyed.”

The requirements both of the Pennsylvania and the Eng-
lish ballot acts as to the method of marking are almost
identical with those of our own statute.

Applying the rule as thus established to the ballot in
question, it seems to the minority of the committee impos-
sible to conclude otherwise than that it should be counted
for Mr. Bleiler.

It must be admitted by all, that the person who made the
cross in question did so with the intention of voting for one
of the three candidates for representative named on the
ballot. This was not denied by Mr. Morgan’s counsel. To
hold any other view would be to charge the voter with doing
an act without purpose or meaning. This being conceded,
it does not appear to us that there can be any question for
which one of the three candidates the vote was intended.

The names were arranged on the ballot one above the
other in the following order: Bleiler, Brickley, Morgan.
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The cross made by the voter is just above the space opposite
Bleiler’s name. The cross is not only further from Bleiler’s
name, but, as an additional and practically conclusive reason
why the vote could not have been intended for Brickley, is
the fact that Brickley received less than one vote in twenty
out of the whole number cast; so that the only real question
is, Did the voter intend his cross for Morgan or for Bleiler?
We cannot have any doubt, how the question should be
answered. It is inconceivable to us that the voter could
have intended his cross for Morgan, whose name is so far
from it.

The conclusion is irresistible that the intention was to vote
for Bleiler, and that by some mistake, oversight or momen-
tary withdrawal of the voter’s attention from the square pro-
vided for the marking, the cross was not made in the usual
place.

Suppose the cross had been just below the square opposite
Morgan’s name ; would it be claimed that the vote should
not be counted for Morgan ? Certainly not; and at least
one ballot, on which the cross was either entirely, or almost
entirely, below the square opposite Morgan’s name, was
counted by the committee for Morgan, without question by
any one

For the above reasons, we recommend that the petitioner
be given leave to withdraw ; and we also recommend the
adoption of the accompanying order.

CLARENCE P. WESTON.
HENRY THRASHER.
HARVEY CROCKER.

Ordered, That the Speaker issue a precept giving notice
that a vacancy exists in the twenty-second Suffolk Repre-
sentative District, and appointing a time for an election to
till said vacancy.




