
HOUSE .... No. 1371.

To the Honorable House ofRepresentatives of the Commonwealthof Massa•
chusett.

We, the undersigned, Justices of the Supreme Judicial
Court, in reply to your order, a copy of which is annexed,
respectfully submit the following opinion

The question upon which our opinion is now required was
suggested in the opinion given by the Justices to the Gov-
ernar and Council on March 18, 1890. 150 Mass. 586.

The lirst paragraph of Art. IY. of the Amendments to the
Constitution is as follows: “Notaries public shall be ap-
pointed by the Governor in the same manner as judicial offi-
cers are appointed, and shall hold their offices during seven
years, unless sooner removed by the Governor, with the
consent of the Council, upon the address of both houses of
the Legislature.”

By the Constitution, Part 11., Chap. 11., Sect. 1, Art
IX., “All judicial officers . . . shall be nominated and ap-
pointed by the Governor, by and with the advice and consent
of the Council; and every such nomination shall be made
by the Governor, and made at least seven days prior to such
appointment.”

In the opinion given to the Governor and Council on
March 18, 1890, the Justices advised that under the Const!
tution a woman could not be appointed a notary public in
the absence of any legislation authorizing such an appoint
ment. We have carefully considered the question of the
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power of the Legislature to authorize such an appointment,
and are of opinion that, if the Constitution does not con-
fer the power upon the Governor and Council, the Legis-
lature cannot confer it. The Legislature in this respect cannot
enlarge the power given to the Governor and Council by the
Constitution unless the Constitution has authorized the Leo--
• •

®

islaturo to do this, and we can find no such authority in the
Constitution. The power of the General Court, with ref-
erence to officers and offices, so far as it is expressly con-
ferred by the Constitution, is found in Part 11., Chap. 1.,
Sect. 1, Art. IV., and it is full power and authority “to
name and settle annually, or provide by fixed laws for the
naming and settling, all civil officers within the said Com-
monwealth, the election and constitution of whom are not
hereafter in this form of government otherwise provided for;
and to set forth the several duties, powers, and limits of
the several civil and military officers of this Commonwealth,
and the forms of such oaths or affirmations as shall be re-
spectively administered unto them for the execution of their
several offices and places, so as the same be not repugnant
or contrary to this Constitution.”

It is to be noticed that the power of the General Court to
get forth the several duties, powers and limits of the several
civil and military officers of the Commonwealth is not lim-
ited to the officers which the Legislature is empowered to
name and settle, but includes all civil and military officers
of the Commonwealth. But the power to name and settle
civil officers, or to provide by fixed laws for naming and
settling them, is confined to those the election and constitu-
tion of whom are not provided for in the Constitution. The
question is not whether the Legislature can not confer upon
some officer whose office is created by statute some or all of
the powers now exercised by notaries public in the Com-
monwealth. If this were done, such an officer would not be
a notary public in the sense in which the words are used in
the Constitution. The Constitution did not create the office
of notary public. It was an office known to the Roman
law, and has existed in all or nearly all Christian countries
for many centuries. The duties of the office in this Com-
monwealth are in part prescribed by statute and in part are
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such as by usage notaries public for a long time have been
accustomed to perform, and the international character and
relations of notaries public are important. The history of
the office was briefly given in the opinion hereinbefore cited.

The fact that the duties of notaries public in this Common-
wealth are not strictly judicial does not, in our opinion,
necessarily affect the question before us. The question in
every case is of the meaning of the Constitution, and, in
determining that, the history and nature of the particular
office and the usages of this and other states and countries
with regard to the office at the time of the adoption of the
Constitution must be considered. At that time, as well as
at the time of the adoption of the Fourth Amendment, so far
as we are aware, the usage to appoint only men to be nota-
ries public was as general as to appoint only men to judicial
offices.

Where an office is created by statute, the tenure, the mode
of appointment, the qualifications required, the duties of the
office and the compensation, are wholly within the control of
the Legislature, unless there is some limitation put upon the
Legislature by the Constitution, and the statute creating the
office may be altered or repealed by the Legislature at any
time. But if the tenure of an office and the mode of appoint-
ment are prescribed by the Constitution, the Legislature can-
not change them, unless the Constitution gives the Legislature
authority to do so. If the qualifications for the office are pre-
scribed by the Constitution, the Legislature cannot change
them. If the qualifications are not prescribed by the Consti-
tution, although the tenure and mode of appointment are,
there has been some question whether the Legislature can
prescribe the qualifications, but the solution of this question
in any particular case depends upon the construction of the
particular clauses of the Constitution involved as well as of
the whole frame and purport of the Constitution. But if by
the true construction of the Constitution persons of a certain
description cannot be appointed to an office, the Legislature
cannot authorize the appointment of such persons to that
office. If, for example, the Constitution expressly had pro-
vided that only men or male persons should be appointed
notaries public, we think that the Legislature could not
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authorize the Governor and Council to appoint women to
that office. The construction which heretofore has been
given to the Fourth Amendment to the Constitution by the
justices of this court, is, in effect, that such is the meaning
of that amendment.

There is nothing in the Constitution which in terms pro-
hibits women from being appointed to judicial offices any
more than from being appointed to military offices, or to
executive civil offices, the tenure and mode of appointment
of which are provided for in the Constitution. It was by
reason of the nature of the office of justice of the peace and
the usage that always had prevailed in making appointments
to that office that led the Justices to advise that it could not
have been the intention of the Constitution that women
should be appointed justices of the peace. 107 Mass. 604.
In our opinion, the same considerations apply to the office
of notary public.

For these reasons, we are of opinion that the question
proposed should be answered in the negative.
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