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Dear Sir : I have the hon
of a copy of an order adopte
the “opinion of the attorney
important questions of law ”

:

neral upon the following

for a town to grant and voteFirst. Is it constitutional
money to pay the tuition of children attending an academy
in said town in accordance with chapter 94 of the Acts

if 1895
Second. Is it constitutional for a town to grant and

vote money to pay the tuition of children attending an
academy outside of said town

I. The act referred to in the first question (Stats. 1895,
hap. 94) is as follows :

“ Section 1. Any town in which
a high school is not maintained, but in which an academy of
equal or higher grade is maintained, may grant and vote
money to pay the tuition of children residing in such town
and attending such academy: provided, such academy i
approved for that purpose by the state board of education.”

So far as this act is in the exercise of the general power
conferred by the legislative department to raise money by
taxation for public purposes, there is no reason to doubt that
it is within the authority of the legislature. The education
of the young has been from the earliest times regarded a
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one of the highest and most useful public purposes for which
taxes may be levied. But the method by which money
raised and appropriated for educational purposes may be
expended was regulated and limited by the eighteenth article
of the amendments to the Constitution, which is as follows;
“ Art. XVIII. All moneys raised by taxation in the towns
and cities for the support of public schools, and all moneys
which may be appropriated by the state lor the support of
common schools, shall be applied to, and expended in, no
other schools than those which are conducted according to
law, under the order and superintendence of the authorities
of the town or city in which the money is to be expended;
and such moneys shall never be appropriated to any reli-
gious sect for the maintenance, exclusively, of its own
schools.”

I am of opinion that the statute in question purports to
authorize the expenditure of money raised by taxation in a
manner prohibited by this article, and is therefore unconsti-
tutional.

I assume that by the word “ academy ” is meant a school,
incorporated or otherwise, which is not under the control of
the municipal authorities. If the control is vested in the
town to such an extent that it is “ conducted according to
law under the order and superintendence of the authorities
of the town,” then it becomes a public school, and tuition
may not be collected from the children of the town in whose
control it is vested; but if the control of the school is not
vested in the authorities of the town, it is a private school,
against which the prohibition of the constitutional amend-
ment was plainly directed.

Public Statutes, chapter 44, section 2, provides that “ Every
town may, and every town containing five hundred families
or householders according to the last public census taken by
the authority either of the Commonwealth or of the United
States, shall, besides the schools prescribed in the preceding
section, maintain a high school,” etc. It has been held by
the Supreme Judicial Court, Jenkins v. Andover, 103 Mass.
94, 97, 98, that high schools are a part of the system of
public schools which the towns of the state may be required
to provide for and maintain. The legislature, however, has
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seen tit not to require of certain small towns the duty of
maintaining high schools. The obvious purpose of Statutes
1895, chapter 94, is to provide a means ot high school edu-
cation for the children of such towns. This purpose is
accomplished by authorizing the payment of money raised
by taxation for the high school education of the children in
any such town in a private educational institution of equal
or higher grade, which is approved by the state board of
education.

The academy so approved, therefore, becomes in such a
town a part of the system of education of the children of
the town. It takes the place of the high school. For all
practical purposes it is the high school of the town, sup-
ported, so far as the pupils of the town are concerned, by
money raised by taxation. But it is still a school which is
not “ under the order and superintendence of the authorities
of the city or town in which the money is to be expended.”

It is of no consequence that the tuition of such pupils
may not be paid from money especially appropriated by the
town for the support of its public schools. The question is
not one of mere appropriation. The purpose of the con-
stitutional amendment was to prohibit the use of public
funds for the education of the children of the Common-
wealth in any institution, however conducted, and whether
sectarian or not, the control of which is not in the municipal
authorities. If the expenditure be for the purpose of the
education of the children of the town, it is within the spirit
of the prohibition of the amendment. Jenkins v. Andover,
103 Mass. 94.

Undoubtedly the statute in question may be in some cases
of great benefit to the children of small towns, and inci-
dentally to the taxpayers of the towns, who are thus re-
lieved from the disproportionate expense of maintaining amaintaining

high school established for the benefit of a few pupils. The
question, however, is not to be determined by considerations
of mere convenience in special cases. If this statute is
allowed to stand, the policy of paying the tuition of school
children may be further extended; and it might even bo
possible to provide for the education of all the children of
a town in sectarian schools and at the public expense a
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proposition which the people of the Commonwealth would
he slow, I apprehend, to accept; and against which, indeed,
the amendment in question may be said to have been prin-
cipally directed. i

11. For the reasons already stated, lam of opinion that
it would be unconstitutional for a town to grant and vote
money to pay the tuition of children attending an academy
outside of said town.

Very respectfully

HOSE A M. KNOWLTON
Allo\ al
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