
SENATE .... No. 253.

Office of the Attorney-General
Boston, May 21, 189i

Hon. George P. Lawrence, President of the Senate.

Dear Sir : I have the honor to acknowledge this day
the receipt of an order of the Honorable Senate requesting
my opinion “as to the constitutionality of so much of sec-
tion 3 of the Bill relative to assessment insurance corpo-
rations (printed as Senate Document No. 242) as requires
the Governor and Council to appoint, under certain condi-
tions, the commission therein named; and also his opinion
as to the constitutionality of so much of said section as re-
quires any justice of the Supreme Judicial Court or of the
Superior Court to compel, upon the application of said com-
mission, the attendance of witnesses and the giving of testi-
mony before said commission.”

Upon such brief examination as the time permits I am
unable to say that the provisions of the section referred to
in the order of inquiry are unconstitutional.

1. The section relates to domestic assessment insurance
companies doing business under Sts. 1890, chap. 421, and
acts amendatory thereof. The statute referred to authorizes
the formation of corporations by residents of the Common-
wealth for the purpose of paying disability and death benefits,
or both, as therein provided. The statute further provides
for the supervision of such corporations by the insurance
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commissioner. Section 22 authorizes the insurance commis-
sioner to inspect and examine the affairs of a corporation
doing business under said statute; and for that purpose he
“ shall have free access to all the books and papers that relate
to the business of such company, and to the books and papers
kept by any of its agents, and may summon and qualify as
witnesses under oath and examine the directors, officers,
agents,” etc.

Section 3 of the bill under consideration provides for the
appointment of a commission of not less than three nor more
than seven policy or certificate holders. The commission so
appointed is charged with the duties which, under Sts. 1890,
chap. 421, are vested in the insurance commissioner. The
section in question further provides that in any year when
an examination is made by the commission authorized by
section 3, the insurance commissioner shall not be required
to make an examination of the company. The plain purpose
of the section, therefore, is to provide for the appointment
of a commission, which shall be composed of certificate
holders, and which shall supersede the insurance commis-
sioner as to such companies.

There can be no doubt of the right of the legislature to
supervise the corporations doing business under the authority
of the Commonwealth. As to most of the corporations, this
duty is performed by commissioners constituted under the
provisions of general laws. The railroad commissioners,
savings banks commissioners, the commissioner of corpora-
tions and the gas and electric light commissioners are in-
stances of this policy of the Commonwealth. Most of
these commissions are appointed by the governor, and are
given large powers of investigation and examination. As
the supervision and regulation of the domestic affairs of the
Commonwealth, including its corporations, belongs to the
executive department, no question has ever been made as to
the constitutionality of the statutes which provide for the
appointment of such commissioners by the governor.

The bill in question only differs from other laws authoriz-
ing the creation of supervisory commissions in the fact that
it applies only to a single class of companies, and limits
the selection of commissioners to be appointed to a certain
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class of individuals, to wit, policy holders. There can be
no distinction in principle between an act which provides for
the appointment of an insurance commissioner by the gov-
ernor, with the powers vested in him, and a commission to be
appointed by the governor as provided in section 3. The
legislature has an undoubted right to regulate the affairs of
the companies named in section 3, and may do it through
a commission to be appointed by the governor and council.
The appointment of such a commission is an executive act,
and such a duty as the legislature may impose upon the
governor as the supreme executive magistrate of the Com-
monwealth.

2. The constitutionality of the provision that any justice
of the supreme judicial court or of the superior court may
upon application of the commission compel the attendance
of witnesses, and the giving of testimony before the com-
mission, is not wholly free from doubt. If the question
were now for the first time presented I should venture to
ask for more time for its consideration. But it is in line,
not only with the previous legislative policy of the Com-
monwealth, but, as well, with that of many other States of
the Union.

It does not differ in substance from the provisions of Sts.
1883, chap. 195, which is a general law conferring similar
authority upon the justices of the supreme judicial court and
the superior court, to compel the attendance of witnesses
and the giving of testimony, upon the application of any
tribunal “ having authority to summon but not power to
compel the attendance of witnesses.” In fact, the provision
in section 3 is unnecessary, for the general statute above
quoted (Sts. 1883, chap. 195) would undoubtedly serve the
commission created under the proposed section. This gen-
eral statute has been in force thirteen years, and has not
been pronounced unconstitutional. The question of its con-
stitutionality was argued in the case of Osborn, petitioner,
141 Mass. 307, but was not decided by the court, the peti-
tion being dismissed upon other grounds.

Similar statutes have been passed in other States, some
of which have been expressly sustained by the courts in
those States. ( Vid. New York Sts., 1855, chap. 20; Sts.
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1860, chap. 39 ; Wisconsin Rev. Sts., sec. 4066 ; New Jer-
sey Rev. Sts., page 1333, sec. 2; Indiana Rev. Sts., sec.
426.) In New York and in Wisconsin these statutes have
been considered by the supreme court in each State, and their
constitutionality sustained.

In view of the fact, therefore, that the provision in ques-
tion is in substance a re-enactment of a general statute which
has been in force many years without having been adjudged
unconstitutional, and that it is in line with the policy of
legislation adopted and sustained in other States, I am of
opinion that whatever inherent doubts may be raised as to
the constitutionality of the provision, they are not sufficient
to authorize mo to advise your honorable body that it is
clearly unconstitutional. The investigations which may be
had by the commissioners are such as the legislature is
authorized to institute; and the giving of testimony before
the commission making such investigation is a duty which
every citizen having facts within his knowledge may be
called upon to perform ; and it may well be that the higher
courts of the Commonwealth can be clothed with authority
to compel the performance of that duty.

Very truly yours.

HOSEA M. KNOWLTON,
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Attorney-Oenpral.


