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Report on the Petition of David B. Andrews or
Nantucket that He may be Declared the Duly

Elected Member of the House of Representatives

from the First Nantucket Representative District.

In re David B. Andrews v. Arthur H. Gardner.
After careful consideration of the question and the impor-

tant propositions involved, I dissent from the majority, and
submit the following reasons for such action :

There are two questions confronting us for solution on
which hinge the decision in this case. They are :

First. Is section 226 of chapter 548 of the Acts of 1898
mandatory ?

Second. Was it essential for the validity of the election
that the twelve voters, whose ballots are in dispute, should
have taken the oath required by said section 226 before
depositing their ballots?
If these two propositions are answered in the affirmative,

the election clearly was illegal, and the majority of your
committee are in error. I submit that both propositions
must be answered affirmatively for the following reasons :

First. This section, which is as follows, is evidently man-
datory in nature. A command is expressly given by the
Legislature that certain duties shall be performed.
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Section 226. A voter who declares on oath to the presid-
ing officer that he was a voter before the first day of May in
the year eighteen hundred and fifty-seven and cannot read,
or that from blindness or other physical disability he is un-
able to prepare his ballot, shall be assisted in the marking
thereof by one or two of the election officers, who shall be
of such political party, represented among the election
officers, as the voter may request; and they shall certify, on
the outside of the ballot, that it was marked with their assist-
ance, and shall thereafter give no information regarding the
same.

It seems clear that said section did not offer, merely in-
structions to the election officers, but concisely and unequivo-
cally imposed a duty an absolute order that certain things
vital and essential in every respect must be done.

Mandatory is directly opposed to directory involves a
command. Many statutory requirements, intended for the
guidance of officers in the conduct of business, do not limit
their power or render its exercise in disregard of the require-
ments, ineffectual. Such are regulations designed to secure
order, system and despatch in proceedings. Provisions of
of this character are not mandatory unless accompanied by
negative words importing that the acts shall not be done in
any other manner or time than that designated. But when
the requirements are intended for the protection of the citi-
zen and by a disregard of which his rights might be and
generally would be injuriously affected, they are not direc-
tory but mandatory. They must be followed or the acts
done will be invalid. The power of the officer is limited by
the manner and conditions prescribed for its exercise.

French v. Edwards, 13 Wall. 511. 20 How. 290.
McCrary, —333, 349, 13 F. R. 512, 508 and cases

Wherein it can be argued that the wording of said sec-
tion 236, by any fair or reasonable construction, can be
assumed to be intended solely as a guide to election officers
is beyond me. It is certain that said section imposes a
duty, absolute in nature, upon the election officers to permit
no one to avail himself of the privilege to be accorded a
certain class of citizens by this section, unless said voter

shall affirm on oath that he is physically disabled or was a
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voter prior to 1857, and is unable to read, and that the offi-
cers assisting said voter shall duly certify the same on the
back of the ballot.

Nothing can be more certain than that this imposed a duty
not to permit any voter, not qualified, to avail himself of
this privilege and that the election officer must certify said
assistance on the back of the ballot. Can it be fairly con-
tended that this section was and is intended only as a guide
to the election officers? Most certainly not. On the con-
trary, it clearly comes within the definition of mandatory, and
such being the case, that the votes so cast may be legal, it
is necessary that all the provisions of this section shall be
complied with.

Second. It is a matter of common knowledge that a state
may make reasonable regulations governing the manner in
which the elections shall be conducted and the votes cast
that the same may be counted.

It must be admitted that the' election laws of 1898 are
constitutional that no provision thereof is unjust, un-
reasonable or beyond the province of the legislature to
insert. Such being the case, it follows that the provisions
setting forth the manner in which a man shall act in order to
cast his ballot are valid. Such being the case, it follows that
the legislative action in exempting a certain class of citizens
from the general requirements as to the manner in which
they must vote is also legal.

But in justitis and legally it is apparent that exemption
from the general rules regulating the manner in which votes

o O O

shall be cast is an advantage, and consequently it confers a
privilege. Therefore iron clad rules should be made to pre-
vent illegal and wrongful manipulation of the provisions of
this section by those not entitled to avail themselves of it.

Evidently the Legislature appreciated this fact and in no
uncertain language set forth, in said section 226, that no
one shall avail himself of this privilege unless he affirms
under oath that he is entitled so to do. That is, it a man
wishes the privileges afforded under said section 226 he
must first prove that ho is entitled to such advantage.
Clearly he cannot avail himself ol that privilege unless he
does prove that he is exempt and thus entitled to said ad-
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vantage over the ordinary voter. If he fails so to do, it
follows, as a matter of course, that a vote cast by one who
claims exemption and does not comply with the provisions
of section 226 is illegal. For it clearly is compulsory on
him that he may be benefited by said privilege to take the
oath required.

In the matter under consideration it was proven beyond
doubt to the committee that twelve men did vote with
assistance under the provisions of this section but without
taking the oath and without having the fact that assistance
was rendered properly certified upon the back of the ballot.
This failure on their part therefore invalidates their action.
But it does not end there. Suspicion of fraud must enter
any reasonable mind. Here
the election officers not only
as required by section 226
twelve cases failed to certify
that assistance was rendered.

are twelve instances where
did not administer the oath
but in every one of said
as required by said section
Immediately must any fair-

minded man conclude that such neglect in every instance
was with a purpose not honest. It raises a presumption of
fraud so powerful that a reasonable person must require
abundant proof that the presumption is erroneous. This
was not done. Such being the case, the whole election
becomes tainted, and must be looked on with serious doubt
as to its fairness. The safe rule probably is that when an
election board are found to have wilfully and deliberately
committed a fraud, even though it affects a number of voters
too small to change the result, it is sufficient to destroy all
confidence in their official acts to put the party claiming
anything under the election conducted by them to the proof
of his votes by evidence other than the returns.

But it must be remembered that in the case under con-
sideration if fraud were present the twelve votes in regard
to which the two provisions of the law were violated might
have been diverted by the election officers from Andrews to
Gardner, in which case Andrews would have been elected.
But, inasmuch as the votes cannot be identified, the election
of Andrews cannot be demonstrated. But the possibility of
diversion exists in a sufficient number of cases to change the
election. Therefore, possibility of fraud existing in a suffi-
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cient number of cases to possibly change said election, the
whole matter is in doubt.

Where a return is clearly shown to be wilfully and cor-
ruptly false in any material part, the whole of it becomes
worthless as proof; for if false and corrupt in one part, it
may be in others, and all faith in its reliability is destroyed.

McCrary, 541, 542, 543.
Judkins v. Hill, 50 N. H., 140.
Mann v. Cassidy, 1 Brewster 50.
Blair v. Barrett, 1 Bartlett 308.

Where the result in any precinct has been shown to be so
tainted that the truth cannot be deducible therefrom, then
it should never be permitted to form a part of the canvass.
The precedents as well as the evident requirements of truth
not only sanction but call for the rejection of the entire vote
when stamped with the characteristics so shown.

Howard v. Cooper 1 Bartlett 275.
Therefore the said section 226, being mandatory upon

both the election officers and the voters who avail themselves
of it, I am forced to conclude that failure to comply exactly
with its provisions affects and invalidates the whole election.

It is not for us in this case to say how far, if at all, cor-
ruption existed. But it is encumbent upon me, confronted
by the evidence, law and justice, to conclude that the member
seated from the First Nantucket Eepresentative District is un-
lawfully seated and therefore his seat should be declared
vacant and a new election ordered.

Wherefore I recommend to this House of Representatives
that the seat of said Arthur H. Gardner be declared vacant
and a new election ordered.

FREDERIC O. MacCARTNEY.




