
HOUSE .... .No., 1331.

Office of the Attorney-General

Hon James J. Myers, Speaker of the House of Representative
Dear Sir : I have the honor to acknowledge the

receipt of a copy of an order adopted by the honorable
House of Representatives, April 26, 1900, requiring the
opinion of the Attorney-General upon the following
question :

“ Would the enactment of the ‘ Bill to incorpo-
rate the New England Cotton Yarn Company,’ now before

afford said corporation, under any circum-
stances, the opportunity, in the issue of its securities, to
practise what is commonly known as stock-watering?”

Massachusetts has for many years undertaken to pro-
hibit the issuance of stock by corporations organized
under its laws excepting for equivalent value in cash or
property. Pub. Stats., c. 106, §§ 37, 48. Before 1894
it had never attempted to regulate the investment or dis-
position of the capital stock so paid in ; but in that year
certain statutes were enacted, commonly called the anti-
stock-watering statutes, which undertook, as to certain
public service corporations, to regulate not only the pay-
ing in, but, to a certain extent, the expenditure, as well,
of the capital stock of such corporations. They are:
Sts. 1894, c. 450, relating to gas and electric light com-
panies; c. 452, to telegraph, telephone, aqueduct and
water companies ; c. 462, relating to railroad and sti’eet
railway companies; and c. 472, relating to the increase
of the capital stock of the foregoing corporations. These
statutes provide, in substance, that only so much capital
stock be issued by such corporations as is shown to the
satisfaction of the board having charge of such corpora-
tions to be necessary for the purposes for which it is au-
thorized, and also that it shall not be expended for any
other purpose.
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On the other hand, corporations formed for the carry-
ing on of private business, in which citizens generally are
interested only as possible creditors, are, under our general
laws, left free from any supervision or interference by the
Commonwealth in the conduct of their business. The
state requires only that they begin business with a fully
paid capital stock. How they shall expend proceeds of
the stock so paid in is left to the officers of such corpora-
tions, under the supervision of their stockholders, and
with the right, in certain cases, of investigation by cred-
itors if there has been improvidence or fraud. For ex-
ample : when a cotton mill is organized, the general laws
undertake to require that the corporation shall not begin
business until its capital stock is fully paid in ; but how
it shall expend its money, how much it shall pay for
plant, for supplies or for labor, is left wholly to the reg-
ulation of the corporation and its officers, so far as the
state is concerned. Another example of this distinction
may be found in the bill under consideration. Section
5 provides for the redemption, at the election of the
corporation, of its preferred shares at a fixed value. This
provision, however, has to do only with the expenditure
of the capital stock and not with the original paying in of
such stock.

It is entirely possible, therefore, under our laws, for a
corporation to begin business with a capital fully paid in,
and yet afterwards so to mismanage its affairs and mis-
spend its capital that the property which its capital stock
is supposed to represent disappears in whole or in part.
But this is not stock-watering, in the strict sense of that
term, which means only the issuing of stock which does
not represent value received, at the time it is issued.

When, if ever, the State enters upon the difficult task
of supervising the conduct of the business of private
corporations, as it already has of public service corpora-
tions, and of the investment of their capital stock, it will
undoubtedly be by general laws applicable to all such
corporations. In view of this well-settled policy of the
Commonwealth, I assume that the question submitted by
your honorable body relates only to the paying in of the
original capital stock and of any increase thereof, and has
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nothing to do with the possible results of the carrying on
of its business, results common to this and to all other
private corporations. So interpreted, the question sub-
mitted is, practically, whether the bill permits the corpo-
ration to issue capital stock that does not represent full
value paid in, either in cash or in property.

The proposed corporation is expressly made subject by
the bill to all the duties, restrictions and liabilities con-
tained in all general laws now or hereafter in force relat-
ing to such corporations, except as therein provided.
The exceptions referred to are, first, that by the second
section the original capital stock is fixed at one million
dollars; whereas, under the general statutes, the capital
stock of a manufacturing corporation is fixed by the in-
corporators, and may be any sum not less than five thou-
sand dollars; and, second, that the capital stock may be
divided into preferred and common shares as the corpora-
tion may determine. The general law contains no refer-
ence to preferred shares. The bill also authorizes the
corporation to purchase the property of the New England
Cotton Yarn Company, a corporation organized under the
laws of the state of New Jersey. So far as this purchase
is to be made by the issuing of shares of stock, it is gov-
erned by the general provisions of law relating to the
paying in of capital stock. None of these special pro-
visions affect the question submitted ; and it is, therefore,
to be determined by a consideration of the provisions of
the general laws relating to such corporations, and how
far they are effectual to prevent the issuance of stock for
less than the par value thereof.

Pub. Stats., c. 106, § 46, provides, in substance, that
no manufacturing corporation shall commence the trans-
action of business until the whole amount of its capital
stock has been paid in, and a certificate to that effect and
of the manner in which the same has been paid in, and at
the time of making the certificate been invested or voted
by the corporation to be invested, signed and sworn to,
has been filed in the office of the secretary of the Com-
monwealth.

Section 48 provides that “conveyance to the corpora-
tion of property, real or personal, at a fair valuation,



shall be deemed a sufficient paying in of its capital stock
to the extent of such value, if a statement, made, signed
and sworn to by its president, treasurer and a majority
of its directors, giving a description of such property
and the value at which it has been taken in payment, in
such detail as the commissioner of corporations shall re-
quire or approve, and endorsed with his certificate that
he is satisfied that said valuation is fair and reasonable, is
filed with the secretary of the Commonwealth.”

These provisions apply to the original capital stock of
the proposed corporation, and, by section 4 of the bill,
they govern any increase of capital stock which may from
time to time be made by the corporation. It follows that
both the original capital stock and any increase thereof
must be made in cash or in property the equivalent of
cash, at a fair valuation ; the question of such fairness
being submitted to the determination of the commissioner
of corporations, whose decision in the matter is final and
binding upon all parties.

Whether stock may be issued which does not represent
full value depends in this case, as in the case ofall manu-
facturing corporations organized under the general law,
upon the ability of the commissioner to determine accu-
rately the value of the property taken in exchange for
shares issued. If the valuation fixed by him is the true
value of the property taken, the stock issued therefor will
be fully paid for. If he fixes too high a value upon the
property conveyed, the stock issued in exchange therefor
to that extent will bo watered stock, in the sense that it
does not represent actual equivalent property. How far
the provisions I have referred to have been found to be
effectual to prevent manufacturing corporations from issu-
ing watered stock, and how far they will operate to the
same end in the case of the corporation in question, are
questions of fact which it is not my province to determine.

Yours very truly

HOSEA M. KNOWLTON,
Attorney-General.

4 OPINION OF ATTORNEY-GENERAL. [May, 1900.


