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Office of the Attorney-General

Dear Sir : I have the honor to acknowledge the re-
ceipt of copies of two orders adopted by the honorable
House of Representatives on June 27th and June 28th
respectively, submitting certain questions touching the
construction of the bill (Senate, No. 226, as amended)
giving the consent of the Commonwealth to the lease of
the Boston & Albany Railroad, and to reply thereto as
follows :

First (Order of June 27th). “Are the changes which
Senate Bill No. 226 has made in the original House Bill
No. 36 to be considered in the nature of amendments to
the lease which has been entered into between the direc-
tors of the Boston & Albany Railroad and the New York
Central & Hudson River Railroad ? ”

The proposed lease is in form a contract between two
railway corporations. Such a contract cannot be amended
except by further agreement between the parties. The
legislature, therefore, cannot by enactment amend the
lease.

Second (Order of June 27th). “Do all the provisions
of Senate Bill, No. 226 constitute conditions of the lease,
so that a violation of any part of the proposed statute,
if adopted by the legislature, would invalidate the lease
itself?”

Commomucaltl) of ittassadjusctts.



ATTORNEY-GENERAL OPINION. [July,2

By the first section of the bill the consent of the Com-
monwealth is given in absolute terms to the proposed
lease. Plow tar this consent is qualified by succeeding
sections will be considered later. In section two the
Commonwealth expressly reserves all rights of control
over the leased road which it has or may have by general
laws, or under the charter of the Boston & Albany Rail-
road. This section is without doubt merely declaratory
of the rights of sovereignty which the Commonwealth has
over all franchises granted and exercised by its authority
within its jurisdiction. Sections three to six inclusive
undertake to impose certain specific duties upon the lessee.
They are in form independent enactments, and are not
expressed to be conditions upon which the lease is granted.
Some of them without doubt are merely declaratory of
duties which would be incumbent upon the lessee whether
expressly so enacted or not. But others of them, notably
section three, relating to interstate freights, and section
five, requiring the expenditure of a large sum of money in
East Boston, impose burdens upon the lessee which, in
my opinion, the lessee cannot be charged with without its
consent.

It is obvious that the framers of the bill had doubts of
the right of the legislature to impose these duties upon
the lessee as independent enactments, and sections eight,
nine and ten appear to have been drawn for the purpose
of securing the performance of the duties so imposed.
The scheme of these sections is, briefly, as follows: By
sections eight and nine, the Attorney-General is author-
ized, when advised by the Railroad Commissioners, that
these provisions, or any other of those contained in the
bill, have been violated by the lessee, to institute legal
proceedings to compel the observance of them; and the
supreme judicial court of the Commonwealth is given
jurisdiction to entertain such proceedings and to enforce
the performance by the lessee of the provisions of the bill.
Section ten thereupon provides as follows:

“ The consent and authority herein given by the Com-
monwealth is given upon condition that the final decrees
and mandates of the Supreme Judicial Court of this Com-
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monwealth provided for in the foregoing sections of this
act shall be complied with and observed by the lessee;
and said condition shall be enforceable as follows and not
otherwise, namely: upon any failure so to comply with
and observe said decrees and mandates, notwithstanding
any prior failure to observe
or mandate aforesaid, the
given may be revoked and
General Court.”

and comply with any decree
consent and authority herein
annulled at any time by the

If, therefore, the duties required of the lessee by the
bill are not performed two remedies at least are attempted
to be given to the Commonwealth. One is to enforce
performance of such duties by decree of the supreme
judicial court; the other is to revoke the consent given
to the lease by the bill upon failure to obey such decree
of the court. If the court has power to enter a decree
for the performance of these provisions (omitting for the
present any question of the right of removal of the pro-
ceedings to the Federal Court by the lessee, which will
be considered later) the rights of the Commonwealth
would seem to be sufficiently preserved. But the right
of the court to enter such a decree must be based, not
only upon the provisions of the bill purporting to give it
jurisdiction over the lessee, but also upon the fact, if it
be a fact, that the lessee is bound under the terms of the
bill or otherwise to perform the duties imposed by it.
The court may under the act entertain jurisdiction of the
Attorney-General’s suit, and may by proper process hale
the lessee before it; but the lessee will then have the
right to claim that it never agreed to perform the duty,
the neglect of which it is charged with, and if the courtO o 7

so holds, no decree can be entered, and the whole pro-
ceeding fails.

The vital question, therefore, is "whether the lessee is to
be deemed to have consented to and to have agreed to
perform the obligations imposed upon it in the bill by
entering upon the demised premises under the lease.

It is to say the least doubtful whether in its present
form the bill can be so construed. It is to be observed
that the consent of the Commonwealth is conditioned not
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upon the performance of the obligations imposed, but
upon the obedience to a decree of the supreme judicial
court requiring such performance. As I have already re-
marked, the consent of the Commonwealth is given in
absolute terms, except as to this sole condition, and the
duties and obligations imposed upon the lessee are con-
tained in enactments separate and independent, though
parts of the same bill. The single condition attached to
the consent, namely, that the lessee shall obey the orders
of the supreme judicial court, is very far from being
equivalent to a condition that the lessee shall obey the
provisions of the bill. If the latter be the intent of the
Legislature it can easily be expressed in unambiguous
language rather than in terms which seem even to avoid
indicting any such intent.

I am of opinion therefore, replying to the second
question of the Honorable House of Representatives, that
a violation of any part of the proposed statute would not
invalidate the lease itself. Briefly, to restate my reasons
therefor, they are that under its terms the lease could not
be invalidated by a revocation of the consent of the Com-
monwealth excepting upon non-performance by the lessee
of a decree requiring such performance made by the
Supreme Judicial Court; and that no such decree could
be made because the court would have no power to make
it except upon a finding that the lessee had assumed the
duty, for the neglect of which the complaint was brought.
No such duty having been assumed by the lessee, by
agreement or otherwise, under this bill, the court would
be without authority to decree its performance, and, con-
sequently, the Legislature could not revoke its consent.

Although the matter is beyond the strict scope of the
questions submitted, I deem it proper to call the atten-
tion of the Honorable House of Representatives to another
serious defect in the scheme of the bill as it stands. The
right of revocation by the Legislature is reserved only
upon non-performance of a decree of the Supreme Judi-
cial Court of this Commonwealth. The lessee, however,
is a foreign corporation. Under the statutes of the United
States it has the undoubted right to remove any civil
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proceeding brought against it to the federal courts. After
such removal the power of the Supreme Judicial Court
of the Commonwealth to make a decree would be taken
away, and a decree entered in the federal court would not
give to the Commonwealth the right of revocation, be-
cause such right by the terms of the bill is only created
by disobedience of a decree of the state court. This,
however, is a matter which can bo taken care of by an
amendment to the bill.

Assuming that the legislature desires to bind the lessee
to the performance of the obligations contained in the bill,
it may be desirable for the Attorney-General to submit
his views as to how such a result may be accomplished.
The lessee is a foreign corporation. If by the consent of
the Commonwealth it enters upon the exei’cise of a fran-
chise, like the operation of a railway, within the jurisdic-
tion of the Commonwealth, it undoubtedly subjects itself
to all such general laws as the legislature may constitu-
tionally enact regulating the conduct of such franchise.
But it is doubtful, to say the least, whether independent
enactments, involving special burdens, the right to impose
which does not arise from the police power of the Com-
monwealth, such, for instance, as the provision regu-
lating interstate freight rates, or the provision requiring
the expenditure of a large sum of money in the construc-
tion of docks and terminal facilities, —are within the
jurisdiction of the Commonwealth.

But whether they are or not, the desired result is surely
accomplished if a contract for their performance be entered
into by the lessee. If, upon sufficient consideration, the
lessee agrees with the Commonwealth that it will perform
these duties, such an agrement, whether made in express
terms or arising by implication from circumstances (not
considering at this time any questions arising under the
commerce laws of the United States Constitution), may
be enforced in any court having jurisdiction of the parties
and of the subject-matter.

How may such a contract be made? The most obvious
and certain method is to require the express assent of the
lessee to the conditions imposed by the Commonwealth.
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So fur as the conditions imposed are constitutional, such
an expressed assent would bind the lessee beyond pread-
venture ; and it is the clear duty of counsel to discharge
himself of responsibility for results by advising a client,
who has a choice of methods, to select that which leaves
no room for doubt.

But it is also incumbent upon me to say that a method
less certain, though probably adequate to bind the lessee,
would be so to frame the bill as to create an implied con-
tract on the part of the lessee by the act of entry upon the
demised premises.

The parties have seen fit to make the lease operative
only when the Commonwealth has ratified it, and until such
ratification neither party is bound by any terms of the
contract; and if such ratification is withheld there is no
contract. And if the ratification be conditioned upon
terms which either party is not willing to accept the lease
is not binding upon such party and may be treated as no
lease. The Commonwealth has granted to the Boston
and Albany Railroad Company a valuable franchise. It
was a franchise, however, which the corporation has no
right to surrender or assign. Permission by the Com-
monwealth to transfer to another corporation the fran-
chise so granted is in itself a franchise valuable to the
party receiving it, and for the granting of which the
Commonwealth may properly demand and receive com-
pensation. That the Commonwealth may barter its
franchises is well settled. An illustration of this propo-
sition is to be found in the statutes relating to the granting
of franchises to street railway corporations, under which,
terms, in the discretion of the municipal body, acting as
the agent of the Commonwealth, may be imposed as a
condition of the grant. The Commonwealth, therefore,
has the right to impose upon the parties, or either of them,
seeking to have the franchise transferred, such terms and
conditions as it may see fit to impose ; and it may provide
that its consent to such transfer shall be conditioned only
upon the acceptance of such conditions by the parties, or
by the party upon whom the burden of such conditions is
imposed, and its agreement to observe and perform them.
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Express assent, however, is not always necessary. It
may be implied from acts. If the consent of the Com-
monwealth is clearly expressed to be upon condition of
the performance of certain specific duties by the lessee,
and it is further provided in express terms in the act
granting the consent that the entry by the lessee upon the
demised premises, and into the enjoyment of the franchise
so granted, shall be taken and deemed to be an assent to
the conditions imposed and an agreement to perform
them; and thereupon the lessee does so enter, lam ot the
opinion, that it thereby agrees by implication to perform
the duties so imposed and that such agreement may be
enforced in the courts.

If the consent of the Commonwealth is qualified by
conditions which must be accepted before the consent be-
comes effectual, the lessee may thereupon elect to treat
the lease as void. But if it elects under such consent to
become bound by the lease, it also becomes bound by im-
plication, in my opinion, to perform the conditions upon
which such consent was given. A new contract in addi-
tion to the contract of the lease is thus made between the
Commonwealth and the lessee ; the consideration of which
is the consent by the Commonwealth to the transfer of the
franchise theretofore enjoyed by the lessor.

Third. (Order of June 27th.) “Would the power
of the Commonwealth to enforce against a foreign cor-
poration, like the New York Central and Hudson River
Railroad Company, the provisions of the act authorizing
the lease be as complete as if the lessee were a domestic
corporation ? ”

Inasmuch as in my reply to the second question as
above submitted, I have advised the Honorable House of
Representatives that what are probably regarded as the
most vital of the provisions of the bill as it stands cannot
be enforced at all against the lessee, it seems unnecessary
to reply specially to this question.

The order of June 28th requires the opinion of the
Attorney-General upon the question, substantially,
whether section 3 of the bill in question is in violation of
Article 1, Section 8, of the Constitution of the United
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States, granting to Congress the power to regulate com-
merce among the several states. It is well settled that
under this clause of the federal constitution the sole
power to regulate interstate freight rates is in the Con-
gress of the United States; and that it is of no conse-
quence whether in any given case Congress has seen lit to
exercise its power or not. Failure to regulate rates is
taken as an indication that Congress determines that there
shall be no such regulation, and whether there has been
such regulation or not by Congress, the State is power-
less to pass any laws upon the subject. I am of the
opinion, therefore, that section 3 of the Senate Bill, con-
sidered as a regulation by the State of Massachusetts of
the rates of freight from points without the state to points
in or through the state, is unconstitutional and void and
cannot be enforced.

If, however, a contract express or implied, is made be-
tween the Commonwealth and the lessee relating to the
rates of freight, a very different question arises and one
upon which much can be said upon both sides. If such a
provision be made, not as a legislative enactment but as
one of the terms upon which the consent of the Common-
wealth is granted, and such terms are assented to by the
lessee, the result is a contract between the Commonwealth
and lessee under which the latter is limited in the amount
it may charge for freights of the description named in the
section. Assuming that such a contract were made, and
assuming, further, that its provisions were so drawn as to
leave the lessee subject to any regulations which might be
made upon the subject by Congress, would such a con-
tract be void ?

With some hesitation I am inclined to the opinion that
the Commonwealth as a party has the same right to make
a contract relating to interstate freight rates, subject
always to any regulations upon the subject that may be
made by Congress, as a private individual might make
with the same railroad. Obviously, the provisions ot the
federal constitution are not to be taken as restraining the
power of the railroad corporation to make contracts
with reference to freight that are not in violation of
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the provisions of any act of Congress. I see no sound
reason to distinguish between such contracts with private
persons and a contract upon sufficient consideration be-
tween the state and a railroad corporation. Such a con-
tract would not be a legislative enactment, deriving its
authority from the sovereignity of the Commonwealth,
but would bo the act of a state as a party parting with
rights and receiving the agreement of the railroad in con-
sideration therefor. The question, however, in view of
the decisions of the Supreme Court of the United States,
is not one free from doubt, and can only be finally de-
termined when directly presented to that tribunal.

Yours very truly

HOSEA M. KNOWLTON,
ittorney- General.




