
HOUSE .... No. 1458.

Office of the Attorney-General

Hon. James J. Myers, Speaker, House of Representatives.

Dear Sir : I have the honor to acknowledge the receipt
of a copy of an order adopted by the honorable House of
Representatives on the sth day of July inst., requiring the
opinion of the Attorney-General upon certain questions
therein submitted, and to reply thereto as follows, to wit:

iffommmuumltli of illnssntliusrtts.

First. Would the passage of the bill now printed as House
Document 1456 insure the permanent right of the General Court
to terminate the lease of the Boston and Albany Railroad to the
New York Central and Hudson River Railroad Company if any
provision in said document 1456 were violated?

Second. If said -House Document 1456 does not insure said
rights to the General Court in all of its provisions, please name
those portions of the proposed law whose violation would not
cause a termination of the lease.

Sixth. Can the lease of the Boston and Albany Railroad to the
New York Central and Hudson River Railroad Company be now
ratified under House Document 1456 without the subsequent votes
of the stockholders of the two railroad corporations hereinbefore
mentioned accepting all of the provisions of said House Document
1456?

Seventh. If it is not necessary to have the stockholders’ votes
of both railroad companies upon all of the provisions of House
Bill 1456, please mention those provisions of the bill upon which
such votes of acceptance upon the part of the stockholders of
either railroad company would not be necessary ?
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The foregoing questions were fully considered and
answered, so far as I am able to answer them, in an opinion
which I had the honor to submit to the honorable House of
Representatives on the 2d day of July inst.; but, for the
convenience of the House, I now restate the conclusions
therein submitted.

A provision in the bill, stipulating that the consent of the
Commonwealth should not take effect until the conditions
imposed by the Commonwealth be accepted by the lessee by
a corporate vote insures the performance of the conditions
by the lessee and reserves the right of revocation by the
Commonwealth upon the failure of such performance, in the
most effectual way in which such result can he attained.

The bill as it stands declares that such acceptance by the
lessee is to be deemed to have been made by entry upon the
demised premises and enjoyment of the franchise assigned
to it. Such an acceptance, in my opinion, is binding upon
the lessee. But lam not prepared to say that the rights of
the Commonwealth are insured thereby so effectually as by
a corporate vote. No counsel can assure his client that the
court of last resort will determine questions of law in ac-
cordance with his opinions. His duty is discharged when
he points out the various methods in which the desired
result can be attained with the contingencies that arise as to
each method, leaving it to the client to determine which
method shall be employed.

These observations apply alike to all the provisions of
House Bill No. 1456, excepting that, as I have already had
occasion to inform the honorable House of Representatives,
1 am of opinion that sections 7 and 8, and probably section
5, are binding upon the parties to the lease, whether ac-
cepted by them or not. If they are not so binding, they
stand upon the same footing as the other provisions of the
bill.

Third. Does the tcuth provision of the lease printed as Senate
Document 236, if once ratified by the General Court, permit the
Boston and Albany Railroad Company and the New York Central
and Hudson River Railroad Company to make further modifica-
tions and amendments to the lease without the necessity of further
ratification of the General Court?
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Fourth. Are there any provisions of the lease as printed in
Senate Document 236 which would be equivalent to a consent on
the part of the Commonwealth to future modifications of the lease
without further legislation, or to the release of the Boston and
Albany Railroad Company from any of the restrictions of Massa-
chusetts laws to which the railroad is now subject?

The foregoing questions are fully considered and answered
in the opinion submitted to the honorable House of Repre-
sentatives March 16, 1900. In that communication I stated
it as my opinion, to which I still adhere, that the lease can-
not be cancelled, amended or modified by the parties without
the further consent of the Commonwealth. The same obser-
vations, however, which I have already made hereinbefore
as to the first and second questions apply with equal force
to these questions. All doubt upon the subject can be re-
moved by a provision in the bill prohibiting such cancel-
lation, modification or amendment, which provision is made
a condition upon which the consent of the Commonwealth is
granted, with the further provision that such condition be
accepted by a vote of the corporation.

Fifth. Do the words “so far as the operation of said railroad
is concerned,” in section 5 of House Document 1456, limit the
application of that section to the operating department of the
Boston and Albany Railroad, so that the section may not apply to
the financial affairs of the lessor?

None of the provisions of the lease or of the proposed bill
affect in any way the financial affairs of the lessor. They
remain subject to the general provisions of law applicable to
domestic railroad corporations and to whatever special pro-
visions, if any, are in force applicable to the lessor.

I cannot believe, however, that it wr as the intention of the
honorable House of Representatives to submit any ques-
tions with regard to the financial affairs of the lessor, and I
feel sure that the intention was to inquire as to the effect of
the bill upon the financial affairs of the lessee.

Assuming such to be the question intended, I beg to an-
swer as follows: The expression “ financial affairs of the
lessee,” as used in connection with legislation, I under-
stand to mean the issuance of stock and bonds and the
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payment of dividends upon the stock of the corporation.
As to these matters, the lessee, being a foreign corpox-ation,
is subject to the paramount authority of the state granting
its charter. Its financial affairs cannot be made subject to
direct regulation by this Commonwealth. If statutes were
enacted in relation to such matters by Massachusetts con-
trary to the provisions of the statutes of New York, it
would still be the duty of the lessee to obey the laws of the
latter state.

Very truly yours,

HOSEA M. KNOWLTON,
Attorney- General.


