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CommontDealth of Massachusetts.
of Representatives of the Commonwealth
of Massachusetts:
The undersigned justices of the Supreme Judicial Court
having considered the question proposed by the Honorable House of Representatives, by its order of March 29,
1901, a copy of which is annexed, respectfully submit the
following opinion.
The ground for doubt as to the power of the General
Court under the Constitution of the Commonwealth is to
be found in the requirement that representatives “shall
be chosen by written vote,” Part 2, c. 1, § 3, art. 3, and
in the implication of the provisions for sorting and counting the votes for governor, c. 2, § 1, art. 3, and for senator, c. 1, § 2, art. 2. To these may be added the requirement that certain militia officers shall be elected by
written vote, c. 2, § 1, art. 10, and articles 16 and 17 of
the Amendments, one or both of which might be held to
adopt the method of voting for governor for the election
of certain other officers. Whether the first mentioned
requirement, as to representation, has been repealed by
art. 21 of the Amendments, giving the Legislature power
to prescribe the
manner of ascertaining” the election
of representatives, it is unnecessary to consider, although
it may be well to bear that Amendment in mind in weighing the arguments which we shall adduce. Apart from
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“

2

SUPREME COURT

OPINIONS.

[Apr.

these provisions, no doubt, the general power of the Legislature would extend to authorizing the use of a votinomachine. See for example Amendments, art. 19.

With regard to votes for Representatives in Congress
it is provided by c. 154 of the Statutes of the United
States for 1899, that they may be by “voting machine
the use of which has been duly authorized by the State
law,” so that the elections of national officers require no
separate consideration.
W e assume that the voting machines which the Honorable House has in mind vary in their mode of recording
O
votes, that all of them dispense with the use of a separate
piece of paper for each vote, that some of them register a
large number of successive votes by successive punches
upon one strip of paper, in separate lines for separate
candidates, with the names, if necessary, against the lines,
and that some of them abandon the use of paper altogether
in recording, each vote being marked by the partial revolution of a cog-wheel or other similar device, and the total
number being shown by some easily adapted index. If
necessary, however, in this class of machines the names
of the candidates may appear in writing attached to the
point where the voter registers his vote, in such manner
as to indicate that his turning a particular key or pressing
a particular knob expresses a vote for the name written
above.
The question whether such a machine satisfies whatever
requirements or implications there may be in the Constitution of the Commonwealth, depends upon how far we
are to follow the line of argument started by Chief Justice
Parker in Henshaw v. Foster, 9 Pickering, 312. In that
case it was pointed out, with regard to this very matter,
that, as the Chief Justice puts it, “words competent to
the then existing state of the community, and at the same
time capable of being expanded to embrace more extensive relations, should not be restrained to their more
obvious and immediate sense, if, consistently with the
general object of the authors and the true principles of
the compact, they can be extended to other relations and
**
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circumstances which an improved state of society may
produce.” (Page 317.)
To state in our own way the mode of approaching the
question, it is not so important to consider what picture
the framers of the Constitution had in their minds, as
what benefits they sought to secure, or evils to prevent,
what they were thinking against in their affirmative
requirement of writing, and what they would have prohibited if they had put the clause in a negative form. The
answer, or a part of it, is given by Chief Justice Parker
in the case already cited
The practice had been to elect
officers
hand
many town
by
vote, and probably in some
instances representatives had been so chosen. It became
necessary, therefore, to prescribe that the choice should
be made by ballot; but even the word ballot itself is ambiguous, and therefore it was required that representatives
shall be elected by written votes.” No doubt the picture
in the minds of those who used the words was that of a
piece of paper with the names of the candidates voted for
written upon it in manuscript, but the thing which they
meant to stop was oral or hand voting, and the benefits
which they meant to secure were the greater certainty and
permanence of a material record of each voter’s act and
the relative privacy incident to doing that act in silence.
They did not require the signature of the voter, or any
means of identifying his vote as his after it had been cast.
It was settled by Henshaw v. Foster that they did not re
quire manuscript. In our opinion they did not require a
separate piece of pa [ter for each voter. That is to say,
by requiring writing they did not prevent the Legislature
from authorizing several voters to use a single ballot if
the voters all signed it, or in some way sufficiently indicated that a single paper expressed the act and choice of
each. It seems to us that the object and even the words
of the Constitution in requiring
written votes are satisfied when the voter makes a change in a material object,
for instance, by causing a wheel to revolve a fixed distance, if the material object changed is so connected with
or related to a written or printed name purporting to be
‘ ‘

;

‘

‘

”

4

SUPREME COURT-

OPINIONS.

[Apr.

the name of a candidate for office, that, by the understanding of all, the making of the change expresses a vote for
the candidate whose name is thus connected with the
device.

So far we have been considering the requirement of
written votes alone, and have assumed that all other constitutional conditions are complied with. But it remains
to consider whether the result is changed by the provisions as to sorting and counting votes where those provisions apply. These seem to us to raise less difficulty.
The provisions do not express a constitutional end; they
express merely assumptions that sorting and counting will
be necessary if you have written votes, as they would
have been necessary a hundred year's ago. It would not
be true to say that the framers of the Constitution chose
the risk of errors incident to sorting and counting in
preference to the risk of errors of a different class incident to some different way of finding out the result.
They never thought of any other way. Probably the
only distinctions which occurred to them concerned different modes of sorting and counting.
It is theoretically possible to exclude by a mechanical
device every chance of error in the sorting and counting
of votes. Whether that is accomplished by existing machines is a matter about which we have no adequate information, and is a question of fact which it would not fall
within our province to determine. We assume that the
Legislature before authorizing the use of a machine would
satisfy itself that the voter would be sufficiently apprized
of what to do in order to vote for his candidate, that the
machine really would carry out and express the intent
which it purported to be read}’ to express, that it was of
such mechanical perfection as to exclude the possibility
of internal error, and that sufficient arrangements were
made to prevent external fraud. Under such circumstances the sorting and counting of the votes shrink by
atrophy to a mere survival, but there is nothing contrary
to the Constitution in that. If it be deemed technically
necessary that the possibility at least of sorting and count~

O
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mg should remain, it does remain. Whether in the form
of successive punches in a line upon paper, or in the
marked revolutions of a wheel appropriated to a given
candidate, material changes abide which signify by predetermined language the number of votes cast, exactly to
the same extent that it would be signified by slips of paper
bearing characters in printer’s ink. The votes could be
counted as cast, if it were necessary. They can be counted
afterwards as well. The fact that the index of machinery
has cut down the chance of personal error to a minimum
surely is not an objection sanctioned by the Constitution.
The views which we express coincide with the opinion
of a majority of the judges of the Supreme Court of
Rhode Island in regard to the McTammany machine, 19
E. I. 729, and with some other discussion of the subject
which we have seen.
It is proper to add that we have considered only the
answer to the general question. What provisions should
be made in the exceptional case of challenged votes, &c.,
is a question of detail, easily dealt with by special arrangements.

Oliver Wendell Holmes.
Marcus P. Knowlton.
John

Lathrop.

I agree with this conclusion, provided the result of the
action of the machine in registering
each vote cast is
o
o
visible to the voter casting the vote, and the work of the
machine, in adding up the votes cast, is done under the
supervision of some person duly charged with counting
the votes cast.
I agree that machinery can be used by the voter in
making
o a written vote within the meaning
o of the Constitution, and also that there is nothing in the Constitution
which forbids machinery being used in counting the votes
cast.

The first difficulty, in holding that the provisions of the
Constitution are complied with by any one of the several
voting machines which are now in use (so far as I know),
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comes from the fact that in none of them can the voter see
what his written vote is. In the method of voting prescribed by the Constitution, the voter knows what the
written vote cast by him is. It is manifest that the use
of a voting machine, which records a written vote without
disclosing to the voter what that vote is, involves chances
of error quite different from those involved in the method
of voting contemplated by the Constitution. There are

similar difficulties arising from the fact that the addition of
the several votes cast made by many of the voting machines
is also invisible, and that the correctness of the result produced by the machine depends entirely upon the machine’s
having made the addition correctly in the first instance,
without the. possibility of knowing whether that addition
was or was not correctly made, and without the possibility
of correcting it, if it was not correctly made. And again,
the only guard against a voter’s casting more than one
vote lies in the fact that the mechanical device put into the
machine to prevent double voting has worked correctly,
and in that fact alone, without there being any means of
knowing whether it did or did not work correctly, and
without the possibility of correcting such a fraud if one
were committed.
It is manifest that in the matter of the record made by
the machine being in each instance what the voter intended his vote should be, in the matter of the several
votes cast being correctly added together by the machine,
and in the matter of double voting, the chances of errorinvolved, where the result of an election is made to depend solely upon the result produced by the voting
machine, are quite different from those incident to* the
method of voting contemplated by the Constitution, at
machines now in use are conleast so far as the votinoO
cerned. And, in my opinion, the chances of error to
which I have referred are so far different as to forbid votes
cast and counted only by such a machine being held to be
a compliance with the provisions of the Constitution in

that connection.

It is evident that the use of voting machines which I have
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suggested would destroy to a great extent the secrecy of
the ballot;, but I find nothing in the Constitution requiring that the written vote there provided for should be a
secret one.
It has been suggested that a machine could be devised,
which would indicate that a vote had been cast for some
person for a designated office, without disclosing the person voted for; and that by the use of such a machine the
secrecy of the ballot could be maintained and the requirements of the Constitution met. In my opinion, the use
of such a machine would not meet the requirements of the
Constitution.
William Caleb

Loring.

To the Honorable the House of Representatives of the Commonwealth
of Massachusetts:

The undersigned justices of the Supreme Judicial Court
respectfully submit the following, as their opinion upon
the question of law stated in your order of March 29,
1901, which question is
Has the General Court the right to authorize the use
of voting and counting machines at elections by the people
of national, state, district, county, city or town officers ?
First. As to county, city and town officers, and as to
officers chosen by districts, other than councillors, senators and representatives, we know of no constitutional
restriction upon the power of the General Court to direct
the manner of choice.
Second. As to councillors, senators and representatives, and as to the governor, lieutenant governor,
secretary, treasurer and receiver-general, auditor, and
attorney general, there are constitutional provisions which
must be considered in answering your question.
The provisions to which we refer are these :
Declaration of Rights, art. 9.
All elections ought to
:

‘ ‘

”

“

.”
be free.
Part Second, c. 1, § 1, art. 4. “And further full
power and authority are hereby given and granted to the
said General Court from time to time to make, ordain,
.

.
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and establish all manner of wholesome and reasonable
orders, laws, statutes and ordinances, directions and instructions, either with penalties or without; so as the
same be not repugnant or contrary to this Constitution,
as they shall judge to be for the good and welfare of this
Commonwealth, and for the ogovernment and ordering
o
thereof, and of the subjects of the same, and for the
necessary support and defence of the government thereof;
and to name and settle annually, or provide by fixed laws
for the naming and settling, all civil officers within the
said Commonwealth, the election and constitution of
whom are not hereafter in this form of government other.”
wise provided for.
Part Second, c. 1, §2, art. 2. “The Senate shall be
the first branch of the Legislature and the senators shall
be chosen in the following manner, viz.
The selectshall receive the votes of
men of the several towns
all the inhabitants of such towns,
and shall sort and
count them in open town meeting, and in presence of the
town clerk, who shall make a fair record, in presence of
the selectmen, and in open town meeting, of the name of
every person voted for, and of the number of votes against
his name; and a fair copy of this record shall be attested
by the selectmen and the town clerk, and shall be sealed
up, directed to the Secretary of the Commonwealth, for
the time being, with a superscription expressing the purport of the contents thereof, and delivered by the town
clerk of such towns, to the sheriff of the county in which
.”
such town lies.
Chapter 1, §3, art. 3. “Every member of the House
of Representatives shall be chosen by written votes.”
qualiChapter 2, § 1, art. 3. “Those persons
within the several towns of this Commonwealth,
fied
shall, at a meeting to be called for that purpose
annually, give in their votes for a governor, to the selectmen, who shall preside at such meetings; and the town
clerk, in the presence and with the assistance of the
selectmen, shall, in open town meeting, sort and count
the votes, and form a list of the persons voted for, with
the number of votes for each person against his name;
.

.

;

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.
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and shall make a fail- record of the same in the town
books, and a public declaration thereof in the said meeting; and shall, in the presence of the inhabitants,
seal up copies of the said list, attested by him and the
iclectmen, and transmit the same to the sheriff of the
countv

Chapter 2, §l, art. 10.
The captains and subaltern
of the militia shall be elected by the written votes of the
train-band and alarm list of their respective companies
the field officers of regiments shall be elected by the written votes of the captains and subalterns of their respective
regiments; the brigadiers shall be elected in like manner,
.”
by the field officers of their respective brigades.
Chapter 2, § 2, art. 1. “There shall be annually
elected a lieutenant-governor
in the same manner
governor
with the
Amendments. Art. 16. “Eight councillors shall be
“

.

.

...

annually chosen by the inhabitants of this Commonwealth,
qualified to vote for governor. The election of councillors
shall be determined by the same rule that is required in the
election of governor.
The day and manner of the
election, the return of the votes, and the declaration of
the said elections, shall be the same as are required in the
election of governor
Art. 17.
The secretary, treasurer and receivergeneral, auditor, and attorney-general, shall be chosen
The qualification of the voters, the manannually.
ner of the election, the return of the votes, and the declaration of the election, shall be such as are required in
.

.

.

“

.

.

.

the election of governor
Art. 21.
The manner of calling and conductthe
for
the choice of representatives, and
meetings
ing
of ascertaining their election, shall be prescribed by
law
Vrt. 22.
Each district shall elect one sen“.

.

.

“

.

.

.

ator

Art. 24.
Any vacancy in the Senate shall be filled
by election by the people of the unrepresented district,
upon the order of a majority of the senators elected.”
In our opinion the requirements as to the choice of
“
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senators found in Part Second c. 1, § 2, art. 3, of the
Constitution were not abrogated by articles 22 and 24 of
the amendments, nor was the provision of Part Second,
c. 1, § 3, art. 3, that “Every member of the House of
Representatives shall be chosen by written votes,” abrogated by Art. 21 of the Amendments.
The provision that representatives shall be chosen by
written votes was before this court in the year 1830 in
the case of Henshaw v. Foster, 9 Pickering, 312, in which
decision it was held that printed votes are written votes
within the meaning of the provision.
The same decision states the general considerations
which should have weight in construing the provision,
and with that statement we agree: “In construing so
important an instrument as a Constitution, especially those
parts which affect the vital principle of a republican government, the elective franchise, or the manner of exercising it, we are not, on the one hand, to indulge ingenious
speculations, which may lead us wide from the true sense
and spirit of the instrument; nor on the other, to apply
to it such narrow and constrained views as may exclude
the real object and intent of those who framed it. We
are to suppose that the authors of such an instrument had
a thorough
of the force and extent of the words
o knowledge
o
they employ, that they had a beneficial end and purpose
in view, and that more especially in any apparent restriction upon the mode of exercising the right of suffrage,
there was some existing or anticipated evil which it was
their purpose to avoid.
“If an enlarged sense of any particular form of expression should be necessary to accomplish so great an
object as the convenient exercise of the fundamental privilege or right, that of election, such sense must be attributed. We are to suppose that those who were delegated
to the great business of distributing the powers which
emanated from the sovereignty of the people, and to the
establishment of rules for the perpetual security of the
rights of person and property, had the wisdom to adapt
their language to future as well as existing emergencies;
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so that words competent to the then existing state of the
community, and at the same time capable of being expanded to embrace more extensive relations, should not
be restrained to their more obvious and immediate sense,
if, consistently with the general object of the authors and
the true principle of the compact, they can be extended
to other relations and circumstances which an improved
state of society may produce.”
The decision from which we have quoted applied these
principles; and because printing was, in law, writing
from a time before that when the Constitution was made,
and because the use of printed votes was equally well
calculated to avoid the evils which the framers of that
instrument thought would attend elections if conducted
by nomination and hand vote, or viva voce, the court held
that printed votes were constitutional, although the uniform practice had been, for some fifty years, to use man-

uscript votes only.
The same decision says further
This requisition of
written votes in the Constitution is confined to the choice
of representatives.
The important election of governor,
senators, and counsellors, is left unprovided for in this
respect, except by implication, and that implication does
not exclude printed votes. The votes of all the different
communities Avere to be sorted and counted, and a certificate of the result transmitted to a common focus, the
secretary’s office, where they Avere to be examined and
compared. This process necessarily requires tickets or
ballots, so that there was no occasion to require expressly
that the votes should be in Avriting or in print. There
can be no ground to exclude printed votes for these
state officers, for all that is required is that they should
‘

‘

;

be so given as that they may be sorted and counted.”
Bearing in mind the statement of the Declaration of
Rights that All elections ought to be free,” and also the
general rules laid down in the case of Henshaw v. Foster,
we have examined the published luavs under which, during
our colonial and provincial periods and the interval between the Declaration of Independence and the inaugura.

“
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tion of our present government, officers have been chosen
or appointed.
Without giving the citations, it is enough
to say that such an examination shows that while higher
officers often were chosen by the casting of separate paper
votes by the individual voters, some elections were made
by the use of Indian corn and beans, as ballots, and that
as to much the greater number of officers chosen by the
people there was no specific direction as to the manner
in which the choice of the individual voter should be expressed but representatives to the General Court were
selected by the voters in town, district or plantation
meetings, the votes being given under statutory directions
as to the manner of voting contained in Prov. St. 1693-4,
c. 14, § § 2,6, 7
1 Prov. Laws, (State ed.) 147. These
directions provide that no voter shall put in more than
one vote for any one person, and that All persons shall
put in their votes unfolded to the selectmen or constables
appointed to receive the same.” These provisions plainly
imply that the only legal method of voting for representatives under the provincial government was for each voter
to put in his own separate written vote. An examination
of the printed records of the town of Boston shows that
this was the method there used up to 1780, and the only
reason we have found for supposing that representatives
to the General Court of the Province ever were chosen
by nomination and hand-vote, or viva voce, is the statement in the decision in Henshaw v. Foster, at page 319,
that “probably in some instances representatives had
;

;

“

been so chosen.”
In most elections the votes given in at town meeting
were not preserved after the declaration of the result in
open meeting. But in the case of the nomination of
magistrates or assistants under the Massachusetts Bay
Colony charter, the votes cast in the meetings were there
sealed up and then carried to the shire towns, and from
each shire town to Boston, where they were finally opened,
and the result of the voting in the towns and plantations
ascertained. And in the case of county treasurer and
registers of deeds under the provincial government, the

1901.]
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votes given in by the individual voters at the town meetings, were there sealed up, and taken to the Court of
Sessions of the county, and opened and sorted in the
presence of the justices by men appointed by them for the
purpose, and the result thus ascertained in that court.
Interpreting the Constitution in the light of the circumstances existing at the time of its adoption as well
as of the laws and customs which had theretofore prevailed, we think that the language prescribing the way
in which the will of the voters shall be expressed and
ascertained in the case of the election of governor
and of the other state officers, where similar language
is used, necessarily implies at least that the choice
of the voter shall be indicated by some kind of writing upon a paper or other material thing, that this
material thing, bearing this written expression of the
choice of the voter, shall by his act of voting pass from
his possession and control into that of the officers charged
with the duty of conducting the election, and that the voter
shall have reasonable opportunity to see that it has so
passed, that it shall be distinct from that handed in by any
other voter, and that these written votes so handed in shall
continue to be the same material things capable of being
handled, sorted and counted, and that the whole work of
ascertaining and declaring the result shall be the personal
act of the election officers, with the written votes before
them, the sorting and counting as well as the declaration
of the result being done by sworn officers. One reason
for the requirement of a written vote is that the voter
may have a reasonable opportunity of making his choice
without immediate influence upon the part of others; and
the reason for the requirements applicable to the sorting
and counting is that the votes may not fail of their proper
force by reason of mistake or fraud in the count. The
safeguard erected by the Constitution is that there shall
remain after the closing of the voting, in a material form,
capable of being read and understood by men, a written
vote cast by each voter; and that all these individual
votes, each given by the voter to the election officers,

14
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shall be read, sorted, and counted in accordance with the
several tenor of each, by men acting under the sanction

and obligation of their respective official oaths.
So far as we have been informed as to the nature of the
machines mentioned in your order, none of them provides
for or allows the individual voter to have in his own
hands a paper or other material thing bearing upon itself
the expression of his choice; none of them allows him to
cast or deposit in the custody of the election officers a
paper or other material thing bearing such expression as
his individual written vote; and none of them, upon the
casting of the vote, or at the closing of the polls, places
in the hands of the election officers a separate, material
thing given in by the voter, which the officers can handle,
sort and count. None of them is so built and worked
that the voter can know, that, unless sworn officers err or
are false to their oaths, the choice which the Constitution
commands him to express by “written vote” will be
counted, and counted as he cast it. Yet to give him that
certainty, and to give the State the safeguard which comes
from his having that certainty, is one pui’pose of the constitutional requirement of written votes,” sorted and
counted” in open meetings, so that each vote must have
its legitimate weight in the election, unless an intelligent
and responsible man fails in the performance of a simple,
“

“

sworn duty.
The turn of a wheel or of a dial, the punching of a hole
in an unseen roll of paper on which are the names of candidates, by a voter who pulls a lever or turns a key, is
not the use of a written vote within the meaning of the
Constitution nor is the inspection of a dial, even if preceded or followed by an inspection of all the cogs and
mechanism which have moved the hands of the dial, or
the counting of holes in such a paper and the inspection of the machinery which made the holes, the sorting
and counting of votes by election officers. If it be said
that these are the best and most efficient means to secure
a free and honest election, the answer is that they are not
the means prescribed for those ends by the Constitution.
;
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The Constitution does not authorize the General Court to
put the expression of the voter’s will to the chance of beingnullified or perverted by slipping cogs, defective levers,
or other mechanical devices which have no living intelligence, no conscience and no liability to punishment to
insure their going right. It requires that every step in

the task of seeing that vqtes, whether given by Indian
corn and beans or other ballots, by show of hands, by the
living voice or by paper writing, are counted rightly,
shall be entrusted to and performed, not by an inanimate
machine, but by sworn officers, and in open meeting,
where each step of the work can be verified and mistakes
corrected.
In our opinion the General Court has not the • right to
authorize the use of the machines mentioned in your
order, at elections by the people of the Governor, the
Lieutenant Governor, the Councillors, Senators and Representatives, the Secretary, the Treasurer and Receiver
General, the Auditor or the Attorney General.
A law of Congress requires votes for Representatives
in Congress to be by written or printed ballot or voting
machine, the use of which has been duly authorized by
State law. In our opinion the General Court has the
right to authorize the use of machines referred to in your
order, in elections for Representatives in the Congress of
the United States.
In the case of electors for President and Vice-President,
it might, perhaps, be different, although long usage has
given to the manner in which they are now chosen almost
the force of an inviolable sanction.

James M. Morton.
James M. Barker.
John W. Hammond.

