
SENATE No. 335.

[Senator Gardner gives notice that he will move that this bill be sub-
stituted, by amendment, for the House Bill to provide for the construc-
tion of a system of subways in the city of Boston by the Boston Transit
Commission (House, No. 1434).]

In the Year One Thousand Nine Hundred and One.

AN ACT
To provide for the Construction of a System of

Subways in the City of Boston.
Be it enacted by the Senate and House of Representatives

in General Court assembled, and by the authority of the
same, as follows :

1 Section 1. The Boston transit commission
2 established under Statutes eighteen hundred and
3 ninety-four of chapter five hundred and forty-
-4 eight and acts in amendment thereof or addition
5 thereto and hereinafter called the commission
6 shall construct in the city of Boston a system of
7 subways consisting of one or more subways or
8 tunnels each of sufficient size for one or more
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9 railway tracks and sufficient as a whole to furnish
10 a complete system of subways for two or more
11 tracks through the said city from Broadway to
12 the north end of said city and adapted to the
13 running of elevated or surface railway trains or
14 cars therein, with approaches, entrances, sidings,
15 stations, inclines and connections therefor, from
16 a point or points within five hundred feet of the
17 junction of Broadway and Washington street,
18 through and under Washington street and such
19 other public streets, squares or places and public
20 or private lands between the subway now built
21 and a line parallel with and five hundred feet
22 distant easterly from a line drawn through Wash-
-23 ington and Charlestown streets from Broadway
24 to Causeway street as in its judgment may be
25 necessary, to a point or points within five hun-
-26 dred* feet of Adams square, Haymarket square,
27 or Causeway street. The subway now built is
28 hereinafter designated the existing subway, and
29 the system of subways authorized by this act
30 including all approaches, entrances, sidings, sta-
-31 tions, inclines, branches and connections is
32 hereinafter called the new subway. The com-

-33 mission may in its discretion construct the new
34 subway with special reference to making branches
35 or connections at such point or points as it may
36 deem suitable therefor with the Cambridge street
37 subway authorized by section five of chapter five
38 hundred of the acts of eighteen hundred and
39 ninety-seven, with the elevated structure of the

Possibly one thousand feet would be better.
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40 Boston Elevated Railway Company, or with the
41 East Boston tunnel now under construction; or
42 with the existing subway; and may for such pur-
-43 pose construct any or all such branches or con-
-44 nections through and under any public streets,
45 squares or places and any public or private lands.
46 The Bast Boston tunnel may with the consent of
47 the Boston Elevated Railway Company be con-
-48 nected with the new subway rather than with the
49 existing subway if the commission deem that the
50 public interests require such connection.

1 Stcctton 2. The commission may for the pur-
-2 poses of this act use public ways and lands and
3 may take for the city of Boston by purchase or
4 otherwise lands in fee and easements, estates and
5 rights in lands including the light to go under
6 the surface thereof or through or under parts or
7 buildings thereon, and such takings in fee or

8 otherwise may be made whether the lands taken
9 or otherwise affected are held under or by title

10 derived under eminent domain or otherwise. A
11 taking under this section of an easement or other
12 estate or right in a given parcel of real estate
13 whether such parcel consists of unimproved land
14 or of land and buildings may be confined to a
15 portion or section of such parcel fixed by hori-
-16 zontal planes or divisions below or above or at
17 the surface of the soil and in such case no taking
18 need be made of upper or lower portions or sec-

-19 tions except of such easements therein as the
20 commission may deem necessary. The commis-
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21 sion, to make any taking by right of eminent
domain, shall cause to be recorded in the registry
of deeds for the county of Suffolk a description
of the lands, easements, estates or rights to be
taken, as certain as is required in a common
conveyance of land, with a statement that the
same are taken under the authority of this act,
which description and statement shall be signed
by the commission; and the lands, easements,
estates or rights described in said description
shall, upon such recording, be taken for and shall
vest in said city. The commission may remove
the buildings from any and all lands taken by it,
and may sell or lease for improvement or otherwise
any part of, or estate or interest in, any lands or
rights so taken whenever the same shall, in the
opinion of the commission, cease to be required
for the purpose of this act. Any person or cor-
poration acting under authority of this act may
enter into and upon any lands and make sur-
veys and examinations and place and maintain
marks therein, and may do all other acts inci-
dental to such surveys, examinations and placing
and maintaining marks. The commission shall
not begin the work of constructing such sub-
ways until it has filed in the office of the city
engineer a plan signed by the commission show-
ing the proposed route or location thereof. Any
such plan so filed may be altered at any time by
a new plan so signed and filed.
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Section 3. The commission shall so conduct1
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2 the work of construction that all the streets and
3 places under, in or near which the same are
4 constructed shall be open for traffic so far as
5 practicable from eight o’clock in the forenoon
(3 until six o’clock in the afternoon of each secular
7 day except holidays.

1 Section 4. The commission may agree with
2 any person as to the amount to he paid, as dam-
-8 ages sustained hy him, for anv property taken, or

4 injured, by said commission under authority of
5 this act, or of any act in amendment thereof, and
6 if such person cannot agree with this commission,
7 as to the damages so sustained, such damages may
8 be determined by a jury in the superior court for
9 the county of Suffolk, on petition therefor of the

10 commission or of said person against said city,
11 filed in the clerk’s office of said court within one
12 year after such taking, or the property is so iu-
-13 jured, and judgment shall he entered upon the
14 determination of such jury, and costs shall be
15 taxed and execution issued in favor of the pre-
-16 vailing party as in civil cases.

1 Section 5. The commission shall on or he-
-2 fore the completion of the new subway order all
3 surface tracks together with the poles and wires
4 used for the operation of cars thereon to be re-

-5 moved from Washington street between Broad-
-6 way and Adams square, except at the junction of
7 Eliot street; and may at any time order any
8 other tracks, poles and wires, which in its
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9 opinion have been rendered unnecessary by the
10 construction of said subway, and which are
11 above said subway or within one thousand feet
12 of any entrance to it, to be removed from the
13 streets. Said orders of the commission shall
14 be deemed a revocation of all rights or loca-
-15 tions to occupy for street railway purposes the
16 streets or portions of streets included in the
17 order; and surface tracks shall not thereafter be
18 laid or maintained in that part of any street
19 from which the commission may have ordered
20 such tracks removed as herein provided. The
21 commission may also order the temporary re-
-22 moval or relocation of any surface tracks in
23 or on any land or way through or under or
24 near which the new subway, as aforesaid is to
25 be built, also the permanent removal or reloca-
-26 tion of any conduits, pipes, wires or poles of any
27 person or corporation, which it deems to interfere
28 with the construction or operation of the new
29 subway, and the person or corporation owning
30 such tracks, wires or other property shall comply
31 with said orders; but such removal or relocation
32 whether temporary or permanent shall not entitle
33 the owner of the machinery or structures thus
34 affected to any damages from said city or commis-
-35 sion. Any person or corporation using or author-
-36 ized by law to use wires along the route of the
37 new subway may place them therein in such man-
-38 ner and on such terms as the commission may
39 approve. The commission may also designate
40 locations in or adjoining the new subway for
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41 sowers, gas pipes, water pipes, conduits and
42 electric wires; and may fix the terras and con-
-48 ditions and rates of compensation to be paid for
44 such locations and the use thereof.

1 Section 6. The commission may if it deems
2 expedient construct any portion or the whole of
3 the tracks in the new subway, and may, electri-
-4 cally or otherwise, equip the same.

1 Section 7. The treasurer of the city of Bos-
-2 ton shall, from time to time, on the request of the
3 commission, issue and sell at public or private
4 sale, bonds, registered or with interest coupons
5 attached, as he may deem best, in the name and
6 behalf of said city, to an amount not exceeding
7 six millions of dollars. Said bonds shall be desig-
-8 nated on their face, Rapid Transit Loan, shall be for
9 the term of forty years, and at rates of interest

10 not exceeding four per centum per annum, as said
11 treasurer shall determine, payable semi-annually.
12 The debt incurred under the. provisions of this
13 section shall not be included in determining the
14 limit of indebtedness of said city. The proceeds
15 of said bonds shall be used to meet all damages,

r
16 costs and expenses incurred in carrying out the
17 provisions of this act, by the commission. The
18 board of commissioners of sinking funds for
19 the city of Boston shall establish a sinking fund
20 for the payment of said bonds issued under this
21 act. All premiums received from the sale of said
22 bonds shall be paid into said sinking fund. All
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23 rente, tolls, percentages or other annual compensa-
-24 tion received from any person or corporation for
25 any use of the new subway, or for any use of any
2b lands or rights taken under authority of this act,
27 shall be annually used by the said treasurer, first,
28 to meet any deficiency in the sinking fund re-
-29 quirements for said bonds, after the payments
30 hereinbefore provided for have been made; second,
31 to meet the interest on said bonds, and the sur-

-32 plus, if any, as a part of the general revenue of
33 said city.
34 The proceeds from any sale of lands or rights
35 taken by purchase or otherwise under the author-
-36 ity of said act or any acts in amendment thereof
37 made before the expiration of two years from the
38 date of the completion of the construction of the
39 new subway shall be credited to the new subway
40 account.

1 Section 8. The commission shall, if re-
-2 quested in writing so to do by the Boston Ele-
-3 vated Railway Company before the first day of
4 October in the year nineteen hundred and one,
5 execute within thirty days thereafter to and with
6 said company an agreement for the sole use of
7 the new subway for the running of its cars or
8 trains therein and for other purposes, for the
9 period beginning at the completion of said sub-

-10 way and ending on the thirty-first day of August
11 in the year nineteen hundred and seventeen, at
12 an annual rental equal to four and seven-eighths
13 per centum of the net cost of said subway com-
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14 puled in the same manner as in the lease of the
15 existing subway in said city to the West End
Id Street Railway Company dated December seven,
1 * eighteen hundred and ninety-six, and upon all the
18 other terms and conditions including the pro-

-19 visions for car tolls, so far as the same are ap-
-0 plicable, of said lease, and upon such other terms
-1 and conditions as the parties thereto, subject to
22 the approval of the board of railroad commission-
-23 ers, may agree upon: provided, however, that said
24 request is accompanied by a written waiver by
25 said company and by the West End Street Rail-
-26 way Company of all right, title, and claim to re-
-27 tain upon the surface of Washington street any
28 tracks, poles or wires after the completion of the
29 new subway, and to retain any other surface
30 tracks, poles or wires which may be ordered to be
31 removed by the commission under the fifth para-
-32 graph of this act.

1 Section 9. If the Boston Elevated Railway
2 Company becomes the lessee of the new subway,
3 as provided in the foregoing section hereof, it
4 may construct lines of elevated railway according
5 to such plans as (he board of railroad comrais-
-6 sioners may approve, to be operated by electricity
7 or such other motive power, except steam, as may
8 be approved by said board upon the following
9 locations, which are hereby granted therefor, and

10 may equip, maintain and operate engines, motors,
11 and ears thereon, to wit: (a) Commencing at
12 the southerly end of the new subway thence upon
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13 and over Washington street and other streets
14 and private lands to the elevated structure now
15 erected on Washington street near Castle street;
16 (5) Commencing at the northerly end or ends
17 of the new subway thence upon and over any
18 streets, squares and public or private lands to the
19 elevated structure now erected on Causeway
20 street; and (c) such other locations as may in the
21 opinion of said board be necessary and convenient
22 to connect the new subway with the elevated
23 structures of said company. For the purposes of
24 this section, said company shall have all the
25 rights and powers, and be subject to all restric-
-26 tions, liabilities and obligations conferred or
27 imposed by sections eight, nine, eleven, twelve
28 and fifteen of chapter five hundred and forty-
-29 eight of the act£ of eighteen hundred and ninety-
-30 four, and sections eight, nine and twenty-one of
31 chapter five hundred of the acts of eighteen hun-
-32 dred and ninety-seven; and the locations granted
33 by this section shall be held by said company so

34 long as they are lessees of said subway, and no

35 longer.

1 Section 10. If the Boston Elevated Railway
2 Company becomes the lessee of the new subway
3 as provided in section eight hereof, the said sub-
-4 way shall, after construction as herein provided,
5 and during said lease, be considered for purposes
6 ofregulation and control by the board of railroad
7 commissioners, a part of the elevated railway
8 operated by said company; and the board of rail-
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9 road commissioners shall have and exercise the
10 same power and control over the same in all re-
-11 speeds that is conferred upon said board as to
12 the elevated structure by chapter five hundred and
13 forty-eight of the acts of eighteen hundred and
14 ninety-four, chapter five hundred of the acts of
15 eighteen hundred and ninety-seven, or by other
1G laws in amendment thereof or in addition thereto,
17 or by other general laws relating to elevated rail-
18 way corporations, so far as applicable.

1 Section 11. In case the Boston Elevated
2 Railway Company shall not request the commis-
-3 sion to execute an agreement, or having requested
4 shall fail to execute the same, as provided in
5 section eight hereof, then the commission may,
6 before the first day of January in the year nineteen
7 hundred and two, execute with some responsible
8 person or persons, or association, or with any cor-
-9 poration now or hereafter organized under the

10 laws of this Commonwealth and thereunto author-
-11 ized other than the Boston Elevated Railway
12 Company or the West End Street Railway Com-
-13 pany, as it may deem to be for the best interests
14 of the city of Boston, and the travelling public, an
15 agreement for the use of said subway for the
1G running of street or elevated railway cars or
17 trains therein, and for other purposes, for the
18 period beginning at the completion of said sub-

-19 way and ending on the thirty-first day of August
20 in the year nineteen hundred and seventeen at an
21 annual rental of not less than four and seven-
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22 eighths per centum of the net cost of said subway
2d computed as in the said lease of the present sub-
-24 way, and upon all the other terms and conditions
25 including the provisions for car tolls, so far as the
2b same are applicable, of said lease, and upon such
27 other terms and conditions as the parties thereto,
28 subject to the. approval of the board of railroad
29 commissioners, may agree upon: provided, how-
-30 ever, that any such person, persons or association
81 thus contracting for the use of said subway
82 shall furnish, at or before the delivery of said
83 agreement, a bond running to said city in such
31 sum not less than one million dollars as the com-

-35 mission may prescribe, with such sureties or
3b security as the commission may deem sufficient
37 for the due payment of the rent stipulated in said
38 agreement and the due performance by said per-
-39 son, persons or association of all and singular the
40 covenants on their part to be performed as set
41 forth in said agreement, and that any corporation
42 thus contracting for the use cf said subway shall
43 have such paid up capital not less than one million
44 dollars, as the commission may prescribe, and
45 shall be in possession of cash and other physical
4b assets amounting, after deducting all liabilities, to
47 such sura not less than one million dollars as the
18 commission shall prescribe, the value of such
49 assets other than cash to be certified to by the
50 board of railroad commissioners. Any person,
51 persons or association thus contracting for the
52 use of said subway may, with the assent of the
53 commission and the board of railroad cominis-
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54 sioners, assign the said agreement to any corpo-
ration organized as aforesaid, and with the capital
and assets hereinbefore specified, provided such
corporation shall assume all the obligations of
said agreement. The motive power to be used
in the new subway may be electricity connected
by rails or wires or applied through storage bat-
teries, or gas, compressed air or such other
motive power other than horses and steam, as the
commission shall approve.
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agreement for the use of the new subway, or which
shall become the assignee of any such agreement
as provided in this section, shall, in addition to
the powers granted to it by general or special
laws, have the right to operate said subway for
surface or elevated cars or trains; and may, with
the consent of the commission, or if the same is
no longer in existence, with the consent of the
board of railroad commissioners, let to other per-
sons or corporations the right to use said subway
for any purpose which does not interfere with its
use for street railway purposes.
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railway company, not including the elevated
structure of the Boston Elevated Railway Com-
pany operating in said city of Boston, and may
obtain power from the wires of such street rail-
way company; the manner, terms and conditions
of such entry and use, including the amount of
power to be furnished and the compensation to be
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86 paid for the use of such tracks, poles, wires and
87 power, to be such as may be mutually agreed upon
88 or such as shall be determined by the board of
89 railroad commissioners, in the manner provided
90 in sections fifty to fifty-five, both inclusive of
91 chapter one hundred and thirteen of the Public
92 Statutes: provided, however, that the compensa-
-93 tion to be paid for the use of such tracks, poles,
94 wires and power shall, if the company operating
95 the same so desire, be paid monthly in advance in
96 such manner as said board shall determine.

1 Section 12. The term of office of the mem-
-2 bers of the commission is hereby extended until
3 the first day of July in the year nineteen hun-
-4 dred and five, subject to the provisions of
5 chapter three hundred and seventy-five of the
6 acts of the year eighteen hundred and ninety-
-7 nine ; provided, however, that during the progress
8 of the work done under authority of this act, such
9 part of the compensation and office expenses of

10 the commission as it may deem fairly chargeable to
11 such work shall be treated as a part of the cost
12 thereof.

1 Section 13. This act shall take effect upon
2 its passage, and the commission may thereupon
3 make such preliminary surveys and investigations
4 as it may deem necessary; but shall not lake any
5 land or estates in land or commence the con-

-6 struction of the new subway until this act shall
7 be accepted by a' majority of the voters of the
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8 city of Boston voting at some special election
9 called by the mayor of said city prior to Septem-

10 ber first, nineteen hundred and one; nor until, in
11 case of such acceptance, an agreement for the use
12 or lease of the new subway shall be executed and
13 approved as provided in sections eight and eleven
14 of this act. In case this act shall be accepted at
15 such election by a majority of such voters, the
16 same and all parts thereof shall constitute a eon-
-17 tract between the Commonwealth of Massachu-
-18 setts and the city of Boston and its inhabitants,
19 and the holders of any bonds issued by said city
20 to meet the cost of the new subway under the
21 provisions of section seven hereof or other-
-22 wise, which contract shall not be impaired by
23 any subsequent act of the general court with-
-24 out the assent of said city or its inhabitants duly
25 expressed in such manner as may lawfully be pre-
-26 scribed by the general court; and said city shall,
27 under or as part of such contract, have, hold,
28 and enjoy in its proprietary capacity for its
29 own property as an irrevocable grant from
30 the Commonwealth the existing subway, the
31 tunnel to Bast Boston now under construc-
-32 tion, the new subway and any addition to either
33 of said works hereafter constructed, and all
34 leases and agreements heretofore or hereafter
35 entered into for the use of said subways or tunnel
36 or any part thereof, and all rents, tolls, income
37 and profits therefrom: provided, however, that so

38 much of such rents, tolls, income and profits as

39 may be necessary to meet the interest and sink-
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40 ing fund requirements of the bonds issued by said
city for subway or tunnel purposes shall be paid
into the sinking fund for the redemption of said
bonds; and after the termination of the agree-
ments or leases now in force for the use of any
subway or tunnel and of the agreement or lease
provided for in this act, the city of Boston shall
have the right to lease all the subways and tun-
nels constructed by said commission to such per-
son or corporation, for such term of years, for such
rent, not less than that provided for the new sub-
way in sections eight and eleven of this act, and
upon such other terms and conditions as the
board of aldermen of said city, with the approval
in writing of the mayor and board of railroad
commissioners, shall determine; so much of the
rent, tolls, income and profits of said tunnels and
subways as may be necessary to meet the interest
and the sinking fund requirements of the bonds
issued by said city for subway and tunnel pur-
poses to be paid into the sinking fund for the
redemption of such bonds until the same shall
have been paid, and any surplus, beyond the
amount thus necessary, to be disposed of as the
city council shall from time to time determine.
All the rights and privileges hereby vested in
said city are hereby pledged to the holders of
any bonds now or hereafter issued by said city or

the treasurer thereof, to meet the cost of the sub-
ways and tunnels built by the commission under
the provisions of said chapter five hundred and
forty-eight of the acts of eighteen hundred and
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72 ninety-four, of chapter five hundred of the acts

73 of eighteen hundred and ninety-seven, of this act
74 or otherwise as security for the payment of the
75 principal and interest of said bonds; the provi-
-76 sions of this act shall constitute a contract be-
-77 tween the Commonwealth and the said holders
78 of said bonds; and the contracts, leases, rents,
79 tolls, income and profits herein authorized or

80 provided for shall be security to the holders of
81 said bonds for the payment of the principal and
82 interest thereof; but the assent of the said city
83 or its inhabitants expressed in such manner as
84 the general court may lawfully prescribe to any
85 change in the terms of the contracts, grants,
86 leases and agreements hereinbefore created, au-
-87 thorized or referred to shall be binding upon the
88 holders of said bonds.

1 Section 14. The supreme judicial and supe-
-2 rior courts upon application of any party in inter-
-3 est including the city of Boston, any holder of
4 bonds issued to meet the cost of the new subway
5 under section seven hereof or otherwise, and any
6 taxable inhabitant of said city may enforce or

7 prevent violation of the provisions of this act sn-
-8 eluding the rights of property and contract crc-
9 ated or declared in section fourteen hereof by any

10 appropriate process.




