
SENATE No. 140.

Taken from the files of last year

In the Year One Thousand Nine Hundred and Two

AN ACT
Relative to the Abolition of Grade Crossings of Rail-

roads and Street Railways.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Section one of chapter four hun-
-2 dred and twenty-eight of the acts of the yeai

3 eighteen hundred and ninety, as amended by chap-
-4 ter two hundred and sixty-two of the acts of the
5 year eighteen hundred and ninety-one, is hereby
6 further amended by inserting after the word
7 “ company,” in the fifth line thereof, the words:
8 or of a street railway company having a location
9 in that part of the highway where such crossing

10 exists, so as to read as follows
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11 Section 1. Upon petition of the mayor and
12 aldermen of a city or of the selectmen of a town,
13 in which a public way and a railroad cross each
11 other at grade, or of the directors of the railroad
15 company, or of a street railway company having a
16 location in that part of the highway where such
17 crossing exists, or of the attorney-general of the
18 Commonwealth upon instructions from the gov-
-19 ernor and council, given after due notice to parties
20 interested and hearing thereon, setting forth that
21 the petitioners are of the opinion that it is neces-
-22 sary for the security and convenience of the public
23 that an alteration should be made in such crossing:,O 7

21 in the approaches thereto, in the location of the
25 railroad or public way, or in the grades thereof,
26 so as to avoid a crossing at grade, or that such
27 crossing should be discontinued with or without
28 building a new way in substitution therefor, the
29 superior court, or any justice thereof, sitting in
30 equity for the county in which said crossing or

31 a portion thereof is situated, after such notice by
32 public advertisement or otherwise as the court
33 shall deem desirable and a hearing, may in its
31 discretion appoint a commission of three disinter-
-35 ested persons.

1 Section 2. Section three cf chapter four
2 hundred and twenty-eight of the acts of the
3 year eighteen hundred and ninety is hereby
1 amended by inserting after the word “situated,”
5 in the eighteenth line, the words: = and any street
6 railway company having a location in the part of
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i the highway in which the crossing or crossings
8 are situated, —so as to read as follows:
9 Section 3. The members of the said commis-

-10 sion shall meet as soon as may be after receiving
11 notice of their appointment; and if, after due
12 notice and hearing, the commission decide that
13 the alterations are necessary for the security and
14 convenience ot the public, it shall prescribe the
15 manner and limits within which such alterations
16 shall be made and shall determine which party
1/ shall do the work, or shall apportion the work to
lb be done between the railroad comjDanies and the
19 city or town. The railroad companies shall pay

20 sixty-five per centum of the total actual cost of
21 the alterations, including in such cost the cost of
22 the hearing and the compensation of the commis-
-23 sioners and auditors for their services, and all
24 damages including those mentioned in section five
25 of this act ; and the said commission shall appor-
-26 tion the remaining thirty-five per centum of said
27 cost between the Commonwealth and the city or
28 town in which the crossing or crossings are situ-
-29 ated and any street railway company having a
30 location in that part of the highway in which the
31 crossing or crossings are situated : provided, how-
-32 ever, that not more than ten per centum of such cost
33 shall be apportioned to such city or town where
34 the crossing or crossings are situated; provided,
35 farther, that not more than ten per centum of such
36 cost be apportioned on the street railway com-
-37 pany; provided, further, that the Commonwealth
38 shall not be charged any part of the expenses of
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B 9 abolishing grade crossings which are established
40 after the passage of this act.

1 Section 3. Section four of said chapter four
2 hundred and twenty-eight, as amended by chapter
3 three hundred and twelve of the acts of the year
4 eighteen hundred and ninety-two, is hereby
5 amended by inserting after the word “ ways,” in
6 the fourth line, a comma and the words : the
7 changes to be made in the location and grades of
8 the street railway in such public way or ways ; and
9 by inserting after the words “superior court,” in

10 the eleventh line, the words : If the commission
11 decides that the location of the street railway shall
12 be changed the decree of the court confirming
13 such decision shall duly establish the location as

14 thus changed, so as to read as follows :

15 Section 4. If the commission decide that any
16 portion of an existing public way should be dis-
-17 continued it shall so specify, and it shall further
18 specify the grades for the railroad and the public
19 way or ways, the changes to be made in the loca-
-20 tion and grades of the street railway in such pub-
-21 lie way or ways, and the general method of
22 construction, and also what land or other prop-
-23 erty it deems necessary to be taken; provided,

24 however, that if such decision involves a change in
25 the grade of the railroad, the consent of the rail-
-26 road commissioners to such change of grade shall
27 first be obtained. Said commission shall forthwith
28 return said decision into the said superior court.
29 If the commission decides that the location of the
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50 street railway shall be changed the decree of the
31 court confirming such decision shall duly estab-

32 lish the location as thus changed. The decree of
33 the court confirming the decision of the commis-
34 sion shall be final and binding. If the commis
35 sion decides that the location of the railroad or of
36 the public way shall be changed the decree of the
37 court confirming such decision shall constitute a
38 taking of the specified land or other property;
39 and it shall be the duty of the clerk of said court
40 within thirty days after the making of said decree
41 to cause a copy of such decision and decree to be
42 filed with the county commissioners of the county

43 or counties in which the land or other property
44 taken and the crossing are situated and also to be
45 recorded in the registry of deeds for the counties
46 and districts in which such land, property and
47 crossings are situated, and also to be filed with
48 the auditor of the Commonwealth. Said taking
49 shall be deemed to be a taking by the city or
50 town if the land is to be used for a public way, or
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9 year eighteen hundred and ninety-eight, is hereby
10 amended by inserting after the word u railroads,”
11 in the fifth line, the words: street railway com-

-12 panics; by inserting after the word “ corporation,”
13 in the fifteenth line, the words: and on the part
11 of the street railway company; and by striking
15 out the word “ it,” in the sixteenth line, and iu-
16 sorting in place thereof the word: them, so
17 as to read as follows :

18 Section 7. The court shall appoint an auditor,
19 who shall be a disinterested person, not an inhab-
20 itant of the city or town in which the crossing is
21 situated, to whom shall from time to time be sub-
22 mitted all accounts of expense, whether incurred
23 by the railroads, street railway companies, city,
21 town, commission or auditor, who shall audit the
25 same and make report thereon to the court; which
26 auditing when accepted by the court shall be
27 final. A certified copy of such report and the
28 decree of the court thereon shall in all cases be
29 filed with the auditor of accounts. The compen-
30 sation of the auditor shall be determined in ac-
31 cordance with the provisions of law relative to the
32 compensation of auditors appointed by the su-

33 perior court in civil cases. Said court shall from
31 time to time issue its decrees for payment on

35 the part of the railroad corporation and on the
36 part of the street railway company, not exceeding
37 the amounts apportioned to them by said auditor,
38 and for the payment on the part of the Common-
39 wealth, not exceeding the amounts apportioned to
10 the Commonwealth and to the city or town; and
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41 such city or town shall repay to the Common-
wealth the amount apportioned to the city or
town by said auditor, with interest thereon, pay-
able annually at the rate of four per centum per
annum from the date of the acceptance of the
report of the auditor. Such repayment of the
principal shall be made annually in such amounts
as the auditor of the Commonwealth may desig-
nate; and the amount of payment designated for
the year, with the interest due on the outstanding
principal, shall be included by the treasurer and
receiver-general in, and made a part of, the sum

charged to such city or town and be assessed
upon it in the apportionment and assessment of
its annual state tax; and said treasurer shall in
each year notify such city or town of the amount
of such assessment, which amount shall be paid
by the city or town into the treasury of the
Commonwealth at the time required for the pay-
ment and as a part of its state tax; provided,
however, that when the last and final assessment,
assessed as above on cities and towns, becomes
due and is paid, the treasurer of the Common-
wealth shall pay to said cities and towns so pay-
ing, as an offset to and a reduction of such last
payment, an amount equal to the excess, if any,
of the amount of interest already assessed and
collected from cities and towns under this section,
above the actual interest cost to the Common-
wealth for money borrowed for the abolition of
grade crossings previous to the payment of said
last assessment by the cities and towns as afore-
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73 said; and said excess of interest, if any, so paid
74 shall be on the exact amounts repaid to the Com-
-75 monwealth b}? cities and towns on which interest
76 has been collected under the provisions of this
77 act, and no more.

1 Section 5. Whenever, in any case in which
2 a street railway company has been required to
3 contribute to the expense of abolishing a grade
4 crossing, any of its locations shall be so changed
5 or revoked by any board of aldermen or selectmen
6 without its consent as to render impossible, or in
7 the opinion of the board of railroad commissioners
8 unprofitable, the further exercise of the privilege
9 of operating its railway in that part of the high-

10 way where such grade crossing has been abolished,
11 it shall be entitled to recover back from the other
12 parties which contributed to the expense of
13 abolishing such grade crossing, the amount of its

1 contribution thereto, with interest from the date
or revoking its locations
e of such reimbursement

15 of any order changing
16 as aforesaid, and in ca
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27 ing, and may all be joined in one action by the
28 street railway company in which several judgments
29 shall be entered according to the facts shown at a

30 trial of such action.

1 Section 6. The amount of any assessment
2 upon, or contribution by, a street railway eom-

-3 pany, to the expenses of abolishing a grade
4 crossing shall be deemed and taken in all pro-
-5 ceedings thereafter as a part of the value of its
6 property for street railway purposes; and such
7 company may issue stock or bonds to the amount
8 which the board of railroad commissioners shall
9 find to have been actually so paid by, or to have

10 become a legal liability of, said company.

1 Section 7. This act shall take effect upon its
2 passage and shall constitute an amendment of all
3 existing charters and of all special and general
4 laws and grants of street railway locations im-
-5 posing upon street railway companies a part of

6 the expense of abolishing or avoiding grade
7 crossings of public streets, roads and bridges by
8 railroads.




