
HOUSE No. 2,

Office of the Attorney-General

Hon. James J. Myers, Speaker of the House of Representativ

Sir :In response to the order issued by the Honor-
able House of Representatives, purporting to require the
Attorney-General forthwith to appear before some justice
of the Supreme Judicial Court, for an order restraining
the Massachusetts Gas Company and its shareholders
from increasing its shares of stock, and for such further
or other relief in the premises as to said court shall seem
meet, which order is in the form following :

“ Ordered, That the Attorney-General forthwith ap-
pear before some justice of the Supreme Judicial Court
for an order restraining such association, the Massa-
chusetts Gas Companies, or its shareholders, from taking
any such action as is contemplated in the above notice to
shareholders, and for such further or other relief in the
premises as to said court shall seem meet. And the
Clerk of this House is hereby directed to immediately
notify the Attorney-General’s office of the passage of this
order,”

I submit, for the consideration of that honorable body
the following suggestions :

(Hommcmrocaltl) of ittasoocljusetto.
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The Honorable House of Representatives is doubtless
aware that it has no authority to fix a limit of time within
which the Attorney-General shall discharge the duties of
his office.

The House of Representatives has no power to compel
action by the Attorney-General, as prescribed by the
terms of the order.

Chapter 7 of Revised Laws defines the duties of the
Attorney-General, providing that he shall, when required
by either branch of the General Court, attend during its
sessions and give his aid and advice in the arrangement
and preparation of legislative documents and business,
and shall give his opinion upon questions of law sub-
mitted to him by the Governor and Council or by either
branch of the General Court, and it is further provided
that he shall appear for the Commonwealth in all suits and
other civil proceedings in which the Commonwealth is a
party or interested, or in which the official acts and doings
of its officers are called in question, in all courts of the
Commonwealth, and in such suits and proceedings before
any other tribunal, when requested by the Governor or by
the General Court or by cither branch thereof.

No authority is conferred upon the General Court, or
either of its branches, to order the Attorney-General to
institute specific proceedings of any character. Should
the Legislature pass a statute absolutely requiring the At-
torney-General to institute a definite action, such statute
would be unconstitutional as in conflict with Article
XXX. of the Declaration of Rights of the Massachusetts
Constitution, which provides that in the government of
this Commonwealth the legislative department shall never
exercise the executive and judicial powers or either of
them.

The deference that I owe to the source of the order
addressed to me leads me to state more fully the consid-
erations upon which my conclusions are based.

The form and tenor of the communication from the
House of Representatives compels me to remind that
honorable body that its constitutional powers and time-
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tions are legislative, not executive, and that the limita-
tions of these respective jurisdictions must bo inviolately
preserved and maintained. The law of this Common-
wealth has imposed upon the Attorney-General respon-
sible executive duty and authority, which he can delegate
to no other officer or department of the government, and,
on the other hand, no other department established by
our constitutional law has power to assume the exercise
of functions committed by the people to his charge or
authority, or power to direct or command him to act
upon the dictation of any other influence than that of his
own conception of his duty under the law, to which alone
he owes official obedience. He can evade no responsi-
bility in the discharge of his duties by yielding to the
assumed authority of any other officer or servant of the
state. He can find justification for his conduct in office
by no plea that he has surrendered his discretion or
authority to any other official power whatsoever. That
the people may know upon whom to charge a failure in
the performance of public duty, each officer must stand
responsible for his every act within the field of the juris-
diction committed to his charge and care.

The communication of the Honorable House of Repre-

sentatives fails to recognize the elemental principles of
the constitutional law of the Commonwealth. Its action,
as indicated by this communication, is based upon no
lawful authority vested in it. I am, therefore, compelled
to respectfully advise the Honorable House of Represen-

bedience to the specilic comtatives that I cannot act in
mand transmitted to me.

It would seem from the mmunication addressed tCi

me, that the Honorable House of Representatives is of
opinion that facts and conditions exist requiring imme-
diate action in behalf of the Commonwealth. If this be
true, I regret that the House of Representatives has not
followed the course prescribed by the law in such event,
and communicated to me the evidence of such facts and
conditions, in order that I might, within the field of my
official duty, have given that consideration to the issues



ATTORNEY-GENERAL OPINION. [Jan. 1903.

FA

justified.r
Very respectfully yours

HERBERT PARKER,
Attorney- General.

Rich their apparent importance might require, and have
ivised the Honorable House of Representatives, if it so
;quired, in accordance with my duty in that regard,
hether any or what action ought to have been, or ought
ow to be taken in the premises, or to have taken such
jtion upon my own initiative as investigation of the
icts and evidence submitted to me might have warranted


