
HOUBE No. 1419.

REPORT OF THE MINORITY OF THE COMMITTEE ON
CONSTITUTIONAL AMENDMENTS UPON THE RE-
SOLVE TO PROVIDE FOR AMENDING THE CONSTI-
TUTION SO AS TO GIVE VOTERS THE RIGHT TO
PROPOSE LAWS OR CONSTITUTIONAL AMEND-
MENTS, AND TO APPROVE OR REJECT THE SAME
AT THE POLLS. (HOUSE, NO. 1384.)

I.
The Proposed Amendment.

The proposed amendment consists oi two parts, one pro-
viding for the submission to the people, upon the petition
of 50,000 voters, of any measure brought before the General
Court, upon which final action has been taken by either
branch thereof, and the other providing for the submission
to the people, upon petition of 50,000 voters, of any meas-
ure passed by the General Court to which the Governor has
affixed his signature.

The resolve is inartificially drawn. It is styled a “ Re-
solve to provide for amending the constitution so as to give
voters the right to propose laws or constitutional amend-
ments, and to approve or reject the same at the polls.” But
the resolve itself says nothing of “constitutional amend-
ments,” while it contains a “ referendum ” upon “ enacted
laws.” The title is thus inaccurate and incomplete, and
needs revision.

Commourucaltl) of illassadjusctte.
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The first part of the amendment is as follow

“Upon petition of fifty thousand voters of the Common-
wealth, certified to be such by the clerks of the cities and
towns in which they reside, filed with the secretary of the
Commonwealth within sixty days, any measure brought
before the General Court during that year, which has been
acted upon finally by either branch thereof, provided that
the petition is filed within sixty days after such final action,
shall be submitted to the voters of the State at the next
state election, and shall become a law upon its acceptance
by a majority of the voters voting thereon ; otherwise it
shall be void.”

What does “ filed with the Secretary of the Common-
wealth within sixty days,” in connection with “ during that
year” and “ provided that the petition is filed within sixty
days after such final action,” mean ? Are the signatures all
to be procured during the calendar year in which the par-
ticular legislature sits, and within sixty da}r s from the date
of the first signature? The intention is not clear. And
what is the purport of the clause, “ which has been acted
upon finally by either branch thereof?” Is favorable action
included as well as unfavorable ? What is ‘ ‘ final action ”in
case of a veto? If favorable action is included, what need
is there for the second part of the amendment ?

This is as follows

“ Upon petition of five hundred voters of the Common-
wealth, certified to be such by the clerks of the cities and
towns in which they reside, filed with the Secretary of the
Commonwealth, any measure which has passed both branches
of the Legislature, and is then in the Governor’s hands
awaiting his action, shall not become a law until the expira-
tion of sixty days after the Governor approves the same, it
he so approves; and if, prior to the expiration of such sixty
days, there shall be filed with the Secretary of the Common-
wealth a petition, signed by fifty thousand voters of the
State, certified to be such by the clerks of the cities and
towns in which they reside, requesting that the said measure
be submitted to the voters of the Commonwealth at the next
state election, it shall so be submitted, and shall become a
law upon its acceptance by a majority of the voters voting
thereon : otherwise it shall be void.”
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What happens if the Governor permits a measure to be-
come a law without his approval ? Must all the signatures
be procured after the Governor has signed the act, or can
they be obtained at any time, provided that the petition is
filed within sixt}r days after such signing?

There are these and other difficulties. In a broad sense,
however, the proposed amendment secures to the people the
legislative popular initiative, and the referendum. Under
it, 50,000 voters, practically, if not theoretically, can force
a vote by the people upon any proposed measure which they
see fit, and also at their will compel the people to pass upon
any enacted law. The question, therefore, is: Are these
wise provision

II
The Legislative Popular Initiative

1. The first objection to the legislative popular initiative
is, that, under it, there will be two co-ordinate legislative
bodies, one, the Senate and House of Representatives, sub-
ject to the veto power of the Governor, and the other, the
people. If the Legislature and the people differ, which is
to prevail ? Can one repeal the acts of the other, and if the
two pass conflicting statutes, is the later in date to be the
one in force ? Such is probably the more reasonable con-
struction. Otherwise, two inconsistent laws, of equal
authority, must be held as in operation at one and the same
time. The idea is inconceivable. It is fairer to assume
that each legislative body has the right of repeal over the
acts of the other, although this conception is not without
its absurdities, as was pointed out in a recent California
case: “It is too plain to permit of argument that
under our system of government, there never can be two
equal, co-ordinate, law-making powers, each existing without

the other. Yet such is theany restrictions the one upon
precise case presented. . .

. . Upon the one hand there is
f Supervisors, as has been the
make all laws, pertaining to the

conferred upon the Board of
universal rule, full power to i
government of the country
identical power is bestowed
upon the voters of the count
passed by ballot, it has no

Upon the other hand, this
by the machinery of the ballot
y. When an ordinance is thus
superior force, but has merely
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the same and equal force and effect as though adopted and
ordained by the Board of Supervisors.’ The right of the
supervisors to repeal such ordinances is not taken away, and
it is Within their power to repeal them, one after the other,
as soon as they shall have been adopted. Upon the other
hand, it is equally the right of the people to re-enact them
after such repeal. It is the old problem of the irresistible
force meeting the indestructible barrier. So far as legisla-

tion is concerned, nothing could result but untold confusion.
As the two sets of laws, thus creating co-ordinate law-making

powers, without check, limitation or restraint, the one upon
the other, cannot, in the nature of our government, exist, it
follows that one or the other of the provisions is invalid, and
must fall.” Ex parte Anderson, 134 Cal. 69. The provision
relative to the popular initiative was accordingly declared
void.

2. The second objection to the proposed popular initiative
is that it does away with the constitutional checks which
now exist against precipitate or ill-advised legislation
While, under the proposed amendment, negative action
must first be taken by the Legislature, yet, notwith-
standing such action, and despite even the veto of the
Governor, the people can still enact any rejected measure
into law. Such a change in our frame of government

is not only basic; it is revolutionary. It does away
with the Senate; it does away with the House of Repre-
sentatives ; it does away with the Governor; in short, with
all those safeguards, upon which the fathers confidently
relied to save America from the fate of other free republics
One has only7 to consult the state papers of the Revolution
to be impressed with the fact, that our institutions wr ere not
the result of chance, or development merely, but of design.
Writes John Adams: “Without three orders, and an
effectual balance between them, in every American constitu-
tion, it must be destined to frequent unavoidable revolution;
though they are delayed a few years, they must come in
time.” A Defense of the Constitutions of Government of the
United States of America, IY. Works 287. Again: “We
may appeal to every page of history we have hitherto turned
over for proofs irrefragable that the people, when they have
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been unchecked, have been as unjust, tyrannical, brutal,
barbarous and cruel as any king or senate possessed of un-
controllable power. The majority has eternally, and without
one exception, usurped over the rights of the minority.” lb.
VI. Works 287. And Samuel Adams :

“ They j the people]
are charmed with their own forms of government, in which
are admitted a mixture of power to check the human pas-
sions, and control them from rushing into exoi'bitancies.”
Samuel Adams to John Adams, November 20, 1790. 111.
Well’s Life and Public Services of Samuel Adams, 311.
What would have been the fate of a municipal fuel yards
bill, or of a compulsory arbitration bill at the last state elec-
tion, while the excitement of the coal strike was at its
height? Would the people have decided these questions
solely upon their merits ?

3. Another objection is that voters residing anywhere in
the Commonwealth ought not to have the power to submit
to all the voters of the Commonwealth a law applicable only
to a single city or town. This is too clear to require argument.
For instance, ought a bill like the last Boston District Op-
tion Bill to be submitted to the voters of the whole Com-
monwealth on the petition of voters living wholly without
Boston, or of voters living partly within and partly without?
The Legislature has difficulty as it is in appreciating local
conditions, and the people, under the contemplated plan,
would probably have even greater.

11. Tracks on Tremont street. I
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These votes are arranged, not in the order of date, lint in
the order of percentage of the total affirmative and negative
vote as compared with the total number of registered voters.
Only in the case of the eight hours law and the tracks on
Tremont kStreet did the prevailing party constitute a majority
of the registered voters.

5. The objections to the proposed constitutional popular
initiative, outlined in the minority report thereupon filed
herewith, that it will be made use of by designing politi-
cians, and professional agitators; that several inconsistent
measures may be submitted under it, and all of them be
adopted; that there is no necessity for it (a sufficient num-
ber of laws being annually enacted, as it is, at present),
apply also to the legislative popular initiative.

6. Again, a representative, as a matter of fact, may be
better able to reflect the opinions of a majority of his con-
stituents than a casual vote at the polls, especially if such
constituents be assumed to possess like opportunities of
knowledge, and like power to vote upon the details of a
bill, and the amendments thereto, as well as the whole bill.

7. Seventhly, the proposed system does not ensure public
discussion. A measure may be argued or not, as it happens
to strike the public fancy. Take, for instance, the city
clerk’s three years term act, and the eight hours municipal
labor act. These were very readily, and perhaps properly
adopted, but how much knowledge did the average voter
have of the practical working thereof? There was little or
no public discussion concerning them. Under present con-
ditions, this has to be instituted by the press, or it is not
carried on at all. The new method is sometimes compared
with the old town meeting. But there is the widest differ-
ence between the two. In the town meeting there was de-
bate, which the voters heard. There is now only the silence
of the polling-booth

111.
The Legislative Referendum

The referendum upon enacted laws need detain us but for
moment. It was not specially pressed at the hearing, and

would be of no useful purpose. In Switzerland, where the
executive has no veto power, the referendum takes the place
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of the veto. It is accordingly sometimes called the popular
veto. Here, however, where the Governor has a veto
power, and where the Supreme Court (as is not the ease in
Switzerland) can declare a law unconstitutional, the refer-
endum is not necessary. A law, to become a law, must
have been passed by the Senate and House of Representa-
tives and signed by the Governor, or else passed over the
Governor’s veto by a two-third:
the House of Representatives

vote of the Senate and of
It must also have been

adopted in conformity with the provisions of the Constitu-
tion. A law which can meet these tests ought to stand, till
repealed. A further check is needless. It would only
hamper progress.

2. Finally, if there is to be a State referendum, all laws
ought not to be subject to it. There are classes of laws
which should not be submitted to all the people in any case,
and also classes of laws which should not be submitted to
the whole or a part of the people in the case of an emer-
gency. The latter distinction is recognized in the constitu-
tions of South Dakota, Utah and Oi’egon. South Dakota
excepts from the operation of the referendum “ such laws as
may be necessary for the immediate preservation of the
public peace, health or safety, [or] support of the State
government or its existing public institutions;” Utah,
“ those laws passed by a two-thirds vote of the members
elected to each house of the Legislatureand Oregon,
“ laws necessary for the immediate preservation of the
public peace, health or safety.” An examination of
the South Dakota Statutes shows, that, in 1899, out of
a total of 127 acts, 64 were passed under the emergency
clause recited above; and, in 1901, out of a total of 186
acts, 81 were so passed. None of said acts has been sub-
mitted to the people. In Utah, the Legislature has refused
to pass the legislation necessary to carry the popular ini-
tiative and referendum into effect; and, in Oregon, the same
are of too recent adoption to afford any data.
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Conclusion

Finally, one peculiar result of the adoption of the pending
amendment will be, that, while 50,000 voters can have any
proposed law, or any enacted law (if signed by the Gover-
nor), submitted to the people, the Legislature itself is left
without such power. It can submit city charters, and local
laws, in its discretion, to a vote of the people, but that is
all. It cannot do what 50,000 voters can. Such a situation
is little short of anomalou
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