
SENATE No. 277.

Senate, March 21, 1906.

The committee on Cities, to whom was referred the peti-
tion of John F. Fitzgerald for legislation relative to high-O O O

ways, public alleys, sewers and sidewalks in the city of
Boston and the assessment of betterments therefor (accom-
panied by Senate, No. 211), report the accompanying bill.

For the committee,

WILLIAM J. BULLOCK.

Commcmrocaltl) of illassacljusctts.



CITY OF BOSTON. Mar.9

In the Year One Thousand Nine Hundred and Six.

AN ACT
Relative to Highways, Public Alleys, Sewers and Sidewalks

in the City of Boston and the Assessment of Betterments
therefor.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Every highway in the city of Boston shall
2 be laid out, relocated, altered, widened, discontinued or
3 constructed only as provided in this act or as provided
4 in some other special act for a highway named therein,
5 and in this act the word ‘ ‘ highway ” means any public
6 way which has become such through the act of a board
7 or other authority or in any other manner; the words
8 “public alley’’mean any alley or passageway not ex-
-9 ceeding twenty-five feet in width, laid out as a public

10 alley b}r an order of the board of street commissioners
11 of said cit}r ; the words “parcel of real estate” mean
12 any lot of real estate a part of which is within one hun-

-13 dred and twenty-five feet of a highway or public alley
14 ordered by said board to be laid out, relocated, altered,
15 widened, discontinued or constructed, as the lot was on
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16 the day of the first publication of notice of the intention
17 to make the improvement, or on the day of passing the
18 order therefor, if there is no such publication, including
19 any lot a part of which is taken and any lot a part or
20 the whole of which is leased, and excluding any land
21 within any location of a railroad company, and any lot
22 situated on another way having the same general direc-
-23 tion with the highway or public alley and not more than
24 two hundred and fifty feet distant therefrom, if no part
25 of such lot is between the highway or public alley and
26 a line drawn midway between the same and said other
27 way.

1 Section 2. Whenever said board of street commis-
-2 sioners shall be of opinion that in said city a public
3 improvement should be made, consisting of laying out,
4 relocating, altering, widening or discontinuing, with or
5 without construction of sewer, or of changing the grade
6 of, or constructing, with or without sewer, a highway
7 or public allei’, the board shall appoint a time for a
8 public hearing and cause a notice thereof and of their
9 intention in the matter to be published twice a week for
10 two successive weeks in two daily newspapers published
11 in said city, the last publication to be at least seven days
12 prior to the time fixed for the hearing, and may adjourn
13 the hearing from time to time. After the hearing the
14 board may pass an order for making any such improve-
-15 ment that in the opinion of the board is required by
16 public convenience, and in the order shall prescribe the
17 lines, dimensions and grades for a highway shown on
18 any plan filed under section five of chapter three hun-
-19 dred and twenty-three of the acts of the year eighteen
20 hundred and ninety-one and for any lot so shown shall
21 prescribe as it deems proper. The board on the same
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22 day shall pass another order and therein shall determine
23 and award the damages to be paid by the city to each
24 person whose property is taken for the improvement,
25 shall estimate the benefit or advantage to each parcel of
26 real estate from the whole or a part of the improvement,
27 beyond the general advantage to all real estate in said
28 city; and if a highway is to be constructed shall pre-
-29 scribe the sizes and materials tor the gas pipes and con-
-30 nections to be laid therein, and if the gas company
31 authorized to lay the pipes shall certify to the board the
32 sizes and materials therefor the board shall prescribe in
33 accordance with the certificate. Said orders shall be
34 null and void unless they shall both be approved in
35 writing by the mayor within three months after the first
36 publication of the notice above specified; and if so ap-
-37 proved they shall then be recorded in the records of the
38 bqard, take effect and be carried out. After such ap-
-39 proval by the mayor and recording in said records, the
40 board shall cause to be recorded in the registry of deeds
41 for the county of Suffolk the order for the improvement,
42 but not the other order, and such recording shall con-
-43 stitutc the taking of land required for the improvement,
44 and the board with the approval of the mayor, may at

45 any time thereafter make a new award or new awards.
46 Any person interested, if aggrieved by any award made
47 by said board, may, before the expiration of one year
48 after the work is actually begun on the improvement,
49 file a petition in the office of the clerk of the superior
50 court for the county of Suffolk for a jury to determine
51 the damages, and they shall then be determined by such
52 jury, and all general laws relating to such-damages and
53 the determination and payment thereof shall, so far as
54 not inconsistent with this act, apply to damages for the
55 property taken as aforesaid. Judgment shall be entered
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56 on such determination by a jury, costs taxed and execu-
-57 tion issued as in civil cases.

1 Section 3. The superintendent of streets of said
2 city, or other officer of the city authorized thereto by

the mayor, as such superintendent or officer deems
4 proper, whether as prescribed in the order or otherwise,
5 but substantially in accordance therewith, shall carry
6 out every order passed by any authority in said city
7 authorized thereto, for making any public improvement
8 specified in the preceding section, or consisting of the
9 construction of a sewer or sidewalk ; shall, if the order is

10 for laying out, relocating, altering or widening a high-
-11 way, and not for construction, remove obstructions
12 therefrom and make temporary roadbeds and sidewalks
13 therein and construct sewers therein if the order so re-

-14 quires; shall, if the order is for construction of a sewer,
15 public alley or sidewalk, construct the same, and sewers
16 in the alley if the order so requires ; and shall, if the
17 order is for construction of a highway, give public
18 notice by advertisement twice a week for two succes-
-19 sive weeks in two daily newspapers published in said
20 city that all work which is to be done therein shall
21 be done before a day, at least three weeks after there
22 is such highway, specified in the notice, and shall, at
23 least three weeks before said day send a copy of said
24 notice to the gas company authorized to lay gas pipes
25 therein, and after said specified day shall construct per-
-26 manent roadways, sidewalks and other details of con-
-27 struction therein, and sewers therein if the order so
28 requires, and connections of the sewers to the line of
29 the way. If the gas company neglects or refuses to lay
30 its pipes before said day, the superintendent shall fur-
-31 nish and lay the pipes as prescribed in the order, and
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32 connect them with pipes then in use, and the company
33 shall pay to the city the cost thereof as agreed upon
34 with such superintendent or other officer, or as deter-
-35 mined by the court. The city may furnish materials
36 required in doing the work under any such order, and
37 shall do the remainder of the work, by contractor other-
-38 wise, as the mayor shall approve in writing; and when-
-39 ever any contract is to be made the estimated cost of
40 which exceeds two thousand dollars, the superintendent
41 or other officer, unless he causes a certificate that adver-
-42 tisements should be dispensed with, signed by him and
43 approved in writing by the mayor, with his reasons
44 therefor, to be filed with the city auditor, shall publish
45 advertisements for proposals for doing the work under
46 the contract twice a week for two successive weeks in
47 four daily newspapers published in said city, and in the
48 advertisements shall state the time and place for opening
49 the proposals, that each proposal must be accompanied
50 by a suitable bond, certified check, or other security for
51 the faithful performance of the proposal, and that he
52 reserves the right to reject any or all proposals. Every
53 such proposal shall be accompanied by the security
54 aforesaid, and after being opened shall be kept for six
55 months subject to public inspection. Every such con-
-56 tract shall be in writing, and shall be approved in writing
57 by the mayor before being of any elfect; shall, with a
58 suitable bond, certified check, or other security for the
59 faithful performance of the contract, be deposited with
60 the city auditor, and shall be altered only by agreement
61 in writing of the contractor, the officer or board making
62 the contract, the sureties on said bond, and the mayor.

1 Section 4. Said superintendent shall not do, or

2 permit to be done, any of the work above described in
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3 any year after the fifteenth day of November, miles
4 he certifies, in a writing approved by the mayor and
5 kept on file in the office of said superintendent, that
6 public necessity requires the work to be done. After
7 the construction of the highway said superintendent
8 shall not, for the space of two years, permit any depart-
-9 ment or person to disturb the surface thereof, except in

10 case of obvious necessity, to be certified to in a writing
11 to be approved and kept as hereinbefore provided, and
12 except in cases of breaks or leaks in pipes, sewers or
13 wires, but after said two years said superintendent may
14 in his discretion permit openings to be made.

1 Section 5. Said board within two years after the
2 completion of any improvement specified in section two

;hall determine the value of the benefit or advanta
4 aforesaid to each parcel of real estate beyond the gen
5 eral advantage to all real estate in the city, from the
6 whole or a part of the improvement, shall determine as
7 the assessable cost of the improvement such part, not
8 exceeding one-half, as the board shall deem just, of the
9 expenses incurred by the city for such whole or part of

10 the improvement, exclusive of the excess above four
11 dollars per linear foot of the expenses for sewers and
12 their connections, and exclusive of all the expenses for
13 surface drainage and for water pipes, gas pipes, and
14 their connections, and shall assess on each parcel a pro-
-15 portional share of said assessable cost, not exceeding
16 the value of said benefit to the parcel as estimated or
17 determined as aforesaid.
18 and has not been paid
19 it may be reassessed by
20 which and upon the real
21 assessment ought to have

If such assessment is invalid
or has been recovered back,
said board to the amount for
estate upon which the original
been made, and any alienation
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22 of real estate assessed shall not affect any reassessment
23 thereon made within one year after the first assessment
24 has been found by the court to be invalid. The owner
25 of any real estate in said city, within one year after the
26 making of any such assessment on such estate, may file
27 with the board an application for a revision thereof, and
28 the board within two months after such filing, shall, if
29 necessary to make it conform to the provisions of this
30 section, revise and reduce the amount thereof. The re-
31 vised amount shall be the amount of the assessment, and
32 the excess of any amount paid therefor over the revised
33 amount shall, on the certificate of the board, be repaid
34 by the treasurer of the city from the appropriation from
35 which the improvement was paid for, to the person for
36 whom the payment was made, or to his legal represent-
-37 atives.

1 Section 6. The owner of any real estate on which
2 any assessment specified in section five shall have been
3 made and not wholly paid, or paid under protest and a
4 suit brought within three months after the payment, for
5 recovery thereof be pending, may on such notice as the
6 court shall order have the amount of the assessment de-
7 termined by a juxy at the bar of the superior court for
8 the county of Suffolk, on petition therefor, filed in the
9 clerk’s office of said court within one year after the

10 making of the assessment; and if either party requests
11 it the jury shall view the premises. If the amount so
12 determined is less than the amount fixed by the board
13 the petitioner shall be entitled to costs ; otherwise the
14 city shall be entitled to costs; and if no part of the
15 assessment has been paid, or if the amount thereof paid
16 is less than the amount so determined, judgment shall

17 be entered for the city for the amount so determined,
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18 less any amount paid, with interest on the remainder
19 and plus the amount of the costs in case the city is en-
-20 titled to costs, and less the amount of the costs in case
21 the petitioner is entitled to costs; and execution shall
22 issue for the amount of the judgment. But if the
23 assessment, or any part thereof, has been paid and is in
24 excess of the amount detei’mined by the jury, the amount
25 of the excess with interest from the date of payment,
26 plus the amount of the costs, shall, on the certificate of
27 said board, be repaid by the treasurer of the city from
28 the appropriation from which the improvement was paid
29 for, to the person for whom the payment was made, or
30 to his legal representative.

1 Section 7. Every assessment for an improvement
2 specified in this act shall bear interest until paid from
3 the day when it is payable, which shall be the thirtieth
4 day after it is made, and if not paid before the first day
5 of September of the year next after the year in which it

6 is made, the assessors of said city shall include in the
7 annual tax bills for the parcel, or in separate bills, annu-
-8 ally, until the assessment is paid, a sum not exceeding
9 ten per centum of the amount thereof, and shall also in-

10 elude in the bill for the first year interest on said
11 amount from the thirtieth day after the assessment i
12 made to the last day of October of such year, and in the
13 bill for each year thereafter one year's interest on the

remaining unpaid ; or, if the
hereinafter provided, the as-

14 amount of the assessment
15 parcel has been divided as
16 sessors shall include the several apportionments and

;t in the annual tax bills, for17 their proportions of intert
18 the divisions, or in separate bills, and every amount in
19 any such bill shall be collected and paid into the city
20 treasury in the same manner in which taxes arc collected
21 and paid.
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1 Section 8. Assessments and damages for the public
2 improvements aforesaid ordered after the passage of this
3 act shall bear interest at the rate of four per centum per
4 annum for damages, from the day of taking, and for
5 assessments as hereinbefore provided. Assessments on
6 real estate exempt by law from taxation, as determined
7 and certified by the assessors of said city on application
8 to them therefor by the owner, shall not be payable or
9 bear interest until the day on which the estate ceases to

10 be so exempt. Assessments, or so much as remains un-
it paid, on real estate divided shall, on request of the
12 owner of any division, or of the city collector, forth-
-13 with be apportioned by the board of assessors to the
14 divisions in proportion to the values of the respective
15 benefits thereto from said improvement, as determined
16 by said board of street commissioners. Assessments
17 and interest shall, until paid, be a lien on the real estate
18 on which they are assessed, from the day of the first
19 publication of notice of the intention to make the im-
-20 provement for which the assessment is made, or from
21 the day of the passage of the order for the improvement,
22 if there is no such publication : provided, however,
23 that in case of an apportionment as aforesaid only the
24 amount of the apportionment and interest shall, until
25 paid, be a lien on the division to which it is apportioned.

1 Section 9. This act shall not apply to any such im-
-2 provement completed by said citj7 before the passage of
3 this act, nor to any such improvement ordered before
4 the passage of this act as far as it requires that said
5 board of street commissioners shall estimate on the
6 same day that the order for the improvement is passed
7 the benefit or advantage to each parcel of real estate
8 from the whole or a part of the improvement, and shall
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9 not a fleet any assessment heretofore made therefor or the
10 making of any assessment therefor, or the collection of
11 any such assessment. All such improvements ordered
12 to be made before June twenty-seven, nineteen hun-
-13 dred and two, the construction of which was not coiu-

14 pleted until after that date are to be assessed under this
15 act or under chapter five hundred and twenty-one of the
16 acts of the year nineteen hundred and two, but the
17 omission to make any estimate of the benefit or advan-
18 tage by an order passed the same day the improvement
19 was ordered shall not in any way invalidate or affect the
20 assessment.

1 Section 10. No person or corporation shall in the
2 city of Boston after the passage of this act prepare or
3 open for public travel any way unless its location, direc-
-4 tions, widths and grades are satisfactory to and have
5 been approved in writing by said board of street com-
-6 missioners, but all highways in the territory shown on
7 any plan heretofore made by the board of survey or said
8 street commissioners under the authority of chapter
9 three hundred and twenty-three of the acts of the year

10 eighteen hundred and ninety-one shall be in accordance
11 with the locations, directions, widths and grades shown

sewer, drain, water pipe, or
or public work of any kind
iuch territory other than in or

12 thereon ; and no public
13 lamp shall be placed in
14 done on, any way in any

15 on the ways shown on the plan or plans of such territory :

16 provided, however ,
that this provision shall not prevent

17 the laying of a trunk sewer or a water or gas main as
18 engineering demands shall require.

1 Section 11. Chapter three hundred and twenty-three
2 of the acts of the year eighteen hundred and ninety-one
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and all acts amendatory thereto, chapter five hundred
and twenty-one of the acts of the year nineteen him
dred and two, and all other acts inconsistent with this
act are hereby repealed, but said repeal shall not affect in
any way the validity of any loans issued under authority
of said statutes or any acts or doings of the street com-
missioners under said statutes, or any betterments as-
sessed under said statutes, or the powers of the street
commissioners of the city of Boston given to them by
chapter two hundred and four of the acts of the year
eighteen hundred and ninety-six.


