
SENATE ISo. 276.

Views of a minority of the joint committee on the Judiciary on
the Bill to regulate the lease and sale of machinery, tools, imple-
ments and appliances (Senate, No. 275), reported by the said com-
mittee.

The undersigned, members of the Joint Committee on the
Judiciary, dissent from the report of the majority of the
committee recommending the passage of Senate Bill No.
275, for the following, among other reasons:

The Bill, as we construe it, undertakes to make it a crime,
punishable by a heavy fine, for a maker of or dealer in any
tool, implement, appliance or machinery to require the pur-
chaser or lessee thereof to use the same exclusively, or to
provide that the purchaser or lessee thereof shall obtain ex-
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the owner of a riveting machine cannot require his lessee to
procure from him the rivets to be used in his own machine;
nor can the owner of a vending machine require his lessee
to buy of him the goods to be sold through such machine.

By the legislation proposed by the bill an inventor or
owner of a single patent will be prohibited from dealing
in the tool, implement, appliance or machinery thereby
patented in a way which has been always held by the courts
to be lawful and reasonable. Thereby a part of the benefits
conferred exclusively upon him by the Constitution and laws
of the United States are attempted to be arbitrarily taken
away.

It is clear from the decisions, both of the United States
Supreme Court and of the Federal Courts of Appeal, that
the proposed legislation will be unconstitutional, so far as
it is sought thereby to prohibit dealings in patented tools, etc.

Bement v. National Harrow Co., 186 United States, 70, 91.
Heaton Peninsular Button Fastener Co. v. Eureka Specialty

Co., 77 Federal Reporter, 288.
Colorado Wire Co. v. Freem an Wire Co., 71 Federal Reporter

02, 306

v. The Fair, 123 Federal Re-Yictor Talking Machine C
porter, 434.

United States Consolidatec Seeded Raisin Co. v. Griffin &

Skelley Co., 126 Federal Reporter, 361

To the same effect is a decision of the State Court in
Texas under the Anti-trust law of that State.

Clark v. Cyclone Woven Wire Fence Co., 23 Tex. Civ. App.
41. 54 S. W. 392.

No decisions of the courts have been cited to the com-
mittee to show that it is within the constitutional power of a.
State to pass such legislation as that proposed in respect to
patented articles.
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The petitioners and opponents of the bill before the com-
mittee were all interested in the boot and shoe industry as
shoe manufacturers, shoe workers, or makers of machinery.
It did not appear from the evidence before the committee
that there is such a demand on the part of shoe manufacturers,
shoe workers, or the retail dealers, or the wearers of shoes,

or that the interests of the public have been injured, or that
there is reasonable anticipation of such injury so as to call
for any such legislation.

Freedom of contract is one of the corner stones of our
republic and of trade. This right should not be abridged
unless necessity is shown. At the present time and for the
past eight years the shoe industry has been not only prosper-
ous but has gone forward from year to year with increasing
prosperity, making greater gains than any other industry
in the Commonwealth. A bare, naked fear that at some

me in the future harm will come is not enough to
justify such drastic legislation. Neither is the mere theory
that if such legislation is passed, competing companies will
arise, and by competition produce lower royalties sufficient,
especially in view of the fact that it is admitted that the
royalties now charged by the United Machinery Company are
not excessive, and that there are no machines better than
theirs.

The question is whether, at this time, there are such con-
ditions actually existing or reasonably to be anticipated as call
for such legislative interference in the interest of public
policy. If so, what are they ?

1. Is it claimed that the consuming public is injured be-
ise of higher prices for shoes ? No.

Is it claimed that the consuming public is injured
cause of the poorer quality of shoes produced % No,

Is it claimed that the manufacturers are obliged to pay
increased royalties ? No,
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5. Is it claimed that employees lose time because of poor
repair service ? No.

6. Is it claimed that any discrimination is made between
the large and small manufacturer? No.

7. Is it claimed that the United Shoe Machinery Company
has made the leases any more burdensome than they were at
the time of its organization? No.

8. Is it claimed that there is a disadvantage to the con-
sumer and to the manufacturer in relieving the latter from
the necessity of locking up his capital in purchasing ma-
chinery and leaving his capital free for the production of
more shoes? No.

9. Is it claimed that the manufacturers ■ are not relieved
from the expense and loss incident to experimentation with
new machinery ? No.

10. Is it claimed that the shoe industry is less prosperous ?

No.
11. Is it claimed that there is any necessity for this legis

lation as applied to other industries than that of manufactur
ing shoes ? No.

12. Is it claimed that there is any public necessity for
prohibiting the owner of any patented machine from meas-
uring and collecting the royalty to be paid for its use by the
amount of material or merchandise used in the operation of
the machine? No.

To justify such legislation, must it not be proven that
some actual damage or harm is now being suffered by an

industry or by the public, and also proven that some actual,
as distinguished from a theoretical or barely possible, ad-
vantage will accrue to that industry or to the public.

The Shoe Manufacturers League, consisting of 246 out of
the 370 shoe manufacturers of the State, representing
$42,000,000 out of the $59,000,000 of capital invested in

4. Is it claimed that wages have been reduced? No.
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shoe factories, representing every shoe town and city in the
State, except Framingham, are opposed to this legislation.
Out of the remaining 124 hut one appeared personally before
the committee in support of the legislation, and he the
treasurer as well as the financial backer of a rival corpora-
tion engaged in the manufacture of shoe machinery.

Believing that such legislation is uncalled for; that it is
more likely to be injurious than helpful to the shoe industry
of Massachusetts and to the public, and believing it to be
unconstitutional, we recommend to the Honorable Senate the
passage of an order of the tenor of the order hereto annexed,
requiring the opinion of the Justices of the Supreme Judicial
Court on the important questions of constitutional law in-
volved in the said bill.

of the Senat
WILLIAM TURTLI
E. B. BISHOP,

of the House.

Oedee eequieing the opinion of the Justices of the

Supeeme Judicial Couet.

Ordered, That the opinion of the Justices of the Supreme
Judicial Court be required upon the following important
questions of law:

First. Is it within the constitutional power of the Legis-
lature to enact a law that the owner of, or a licensee under
letters patent of the United States, doing business in this
Commonwealth, shall not lease and license the use of ma-
chines embodying the patented invention, upon conditions
which are, when agreed to by the lessee and licensee, in

JOSEPH DONOVAN

SAMUEL D. ELMORE
JOHN QUINN, Je.,
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Third. Is it within the constitutional power of the Legis-
ature to enact a law that the owner of, or a licensee under

letters patent of the United States doing business in this
Commonwealth, shall not lease and license the use of a ma-
chine embodying the patented invention, upon the conditions
vhen agreed to by the lessee and licensee, that the latter, as
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■d with a view to legislation,These questions are propound
,vhich is the subject matter of a pending bill, Senate Bill No.

275, to regulate the lease and sale of machinery, tools, im-
plements and appliances which embody one or more inventions
patented pursuant to the Constitution of the United States
and the laws enacted by Congress in respect to letters patent
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the Senate, is hereby ordered to “be transmitted herewith to
he Justices of the Supreme Judicial Court, together with
iriefs and opinions of counsel which were filed with the Joint
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