
SENATE x\o. 350.

Senate, May 27, 1907.

The committee on Water Supply, to whom was referred
the petition (with accompanying bill, House, No. 1368) of
Allen H. Bagg, mayor, for legislation to authorize the city
of Pittsfield to add Roaring Brook, so called, to its water
supply ; and the petition (with accompanying bill, House,
No. 1451) of Thomas Post and others for legislation to
authorize the Lenox Water Company to take additional
sources of water supply, reports the accompanying bill.

For the comrnittc

GEORGE H. GARFIELI

Commonmcaltl) of iHassacljusctts.
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In the Year One Thousand Nine Hundred and Seven.

AN ACT
To authorize the City of Pittsfield to take the Waters

of Roaring Brook as an Additional Water Supply.

Tie it enacted by (he Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

Commomwcaltl) of iUassacljusctte

1 Section 1. The city of Pittsfield is hereby au
2 thorized, by and through the agency of its board of
3 public works, to take for the purpose of increasing
4 its water supply, at any time within five years from
5 the date of the passage of this act, any portion of
6 the waters of Roaring brook, so-called, and of the
7 waters which flow into the same lying outside of
8 the limits of the town of Lenox, and the waters of
9 Clapp pond, so-called, and to divert such waters

10 into the water-shed of Mill brook, so-called, and
11 thence to convey the same to, into and through the
12 city of Pittsfield, for the purpose of furnishing an

13 additional supply of water for said city and for
14 public purposes; and so far as required for this
15 purpose said city may take, by purchase or other-
-16 wise, any lands bordering upon said Roaring brook
17 and tributaries outside of the limits' of said town
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18 of Lenos, and any waters and water rights con-
-19 nected therewith or with said Clapp pond, and may
20 lay, build, construct and maintain all necessary
21 pipes, conduits, channels, ditches or other structures
22 or works to divert said waters into the water-shed
23 of Mill brook and to connect the same with its pres-
-24 ent water works, and may for the storage of said
25 waters build and maintain on or near said Mill
26 brook all necessary dams and reservoirs: provided,
27 however, that said city shall take and use any such
28 lands in a reasonable manner, with regard to the
29 interests of the owners thereof, and, so far as prac-
-30 ticable, shall heed all reasonable requests made by
31 such owners, and that the plans for such takings
32 and for such structures or works shall first be ap-
-33 proved by the said hoard of health after hearing all
34 parties in interest; and provided, further, that upon
35 the written request, made within five years from the
36 date of the passage of this act, of the Lenox water
37 company by its board of directors, or of the town
38 of Lenox by its board of selectmen in case said
39 town shall purchase the franchise and corporate
40 property of said company, said water company or
41 said town, as the case may be, if the state board of
42 health shall determine that the waters to be taken
43 hereunder constitute the most appropriate source
44 of additional water supply for said water company
45 or said town, shall be entitled to draw or take from
46 the waters to be taken under this act at such point
47 on said waters or on the structures or works to be
48 constructed in connection therewith as may ho ap-
-49 proved by said board of health, such quantity of
50 water as said board of health may determine after
51 hearing that said company, or said town, reasonably
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52 requires and is reasonably entitled to, taking into
53 consideration also the requirements of said city of
54 Pittsfield and the other sources of supply of said
55 company and of said city respectively.

1 Section 2. Said Lenox water company shall have
2 the right to elect by vote of its board of directors,
3 to be passed within the aforesaid period of five
4 years, whether it will secure the quantity of water
5 required by it as provided by section one through
6 making an annual payment for the same, or whether
7 it will make a pei’manent taking of the same. In
8 case said company shall elect to make an annual
9 payment for such water it may at any time there-

to after, by vote of its board of directors passed within
11 said period, elect to make a permanent taking of
12 such water in lieu of making such annual payment.
13 In case said company shall elect to make an annual
14 payment for such water, it shall pay annually to the
15 city of Pittsfield as compensation for the same such
16 sum as represents the fair proportionate cost
17 thereof to said city, including the interest paid by
18 said city upon the sum representing the purchase
19 price of the water and water rights taken under the
20 provisions of section one, plus the cost of any dams,
21 reservoirs, works or other structures connected
22 therewith so far as the same are used in part for
23 furnishing water to said water company. In case

24 said water company shall elect to make a permanent
25 taking of a certain quantity or proportion of such
26 water, it shall pay therefor to the city of Pittsfield
27 a fair proportion of the damages paid by said city
28 for the water and water rights taken by it under
29 this act, with interest, and if said water company
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30 shall take such water from any reservoir, pipes,
31 conduits or other works or structures laid or built
32 by said city, it shall also pay to said city a fair pro-
-33 portion of the cost of the same, excluding interest.
34 If said city and said water company cannot agree
35 as to any sum or sums to be paid hereunder, whether
36 as an annual payment for water or for a single
37 taking of water, either party may apply to the su-
-38 perior court for the middle district of Berkshire
39 county, and the court, upon such notice to the other
40 party as it may order, shall appoint three commis-
-41 sioners, who shall after reasonable notice fix the
42 amount to be paid, and the award of a majority of
43 the commissioners upon being returned into court
44 and accepted by the court shall be final, and judg-
-45 ment shall be rendered and execution issued thereon,
46 and the court may award costs to either party as
47 may seem to the court just and equitable and execu-
-48 tion shall issue therefor. In ease the town of Lenox
49 shall at any time take the franchise and corporate
50 property of said Lenox water company, said com-
-51 pany shall not be entitled to have any value assigned
52 to any right to secure water from the city of Pitts-
-53 field by making an annual payment therefor as
54 herein provided, and in case said company shall
55 have made a permanent taking of water as herein
56 provided and shall have made payment for the same
57 only the sum actually paid therefor with interest
58 shall be considered as an element of value entering
59 into the value of the franchise and corporate prop-
-60 erty of said company.

1 Section 3. Within ninety days after taking any
2 waters or water rights, lands, rights of way, ease
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3 ments or property for any purposes of this act said
4 city shall tile and cause to be recorded in the regis-
-5 try of deeds for the county in which the same are
6 situated a description thereof, signed by its board of
7 public works, which in the case of lands taken shall
8 be as certain as is required in a common conveyance
9 of land, stating that the same are taken for the pur-

10 poses of this act, and shall tile with such statement
11 a map or plan, drawn to scale, of the lands taken
12 and described in such statement; and after such
13 taking of any property said board shall notify the
11 owner or owners thereof, if known to them, and on
15 written request of any owner or owners to said
16 board, within one year after such taking, shall within
17 thirty days after the receipt of such request furnish
18 said owner or owners with a reasonably accurate
19 plan or description in writing of the land or other
20 property so taken.

1 Section 4. Said city shall pay all legal damages
2 suffered by any person in his property by the taking
3 of any property as herein provided, or by any other
4 act occasioning legal damage done by it under the
5 authority hereof; but no damages shall be recovera-
-6 ble for the taking of any water until such water is
7 actually diverted. All such damages shall be ascer-
-8 tained and recovered in the manner provided by law
9 when land is taken for the laying out of highways,

10 and all proceedings for the recovery of such dam-
-11 ages shall be brought within two years after the
12 right of action accrues. In case a claimant for
13 damages shall so elect application may be made by
14 him to the superior court for the county in which
15 the property is located, for the appointment of a
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16 commission to determine the amount of damages
17 suffered by such claimant, and thereupon, such no-
-18 tice to said city having been given as said court may
19 order, the court shall appoint a commission consist-
-20 ing of three competent and disinterested persons,
21 who shall determine the amount of such damages
22 and report the same to the court; which report when
23 finally approved by the court shall be binding on all
21 the parties. The compensation of said commission-
-25 ers shall be fixed by the court and paid in the same
26 manner as are the fees of auditors appointed by the
27 court. Whether or not costs shall be allowed to the
28 prevailing party and in what amount, shall be in
29 the discretion of such court.

1 Sectiox 5. This act shall take effect upon its
2 passage




