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House of Representatives, March 23, 1908

Ihe committee on Railroads, to whom was referred so
much of the Attorney General's report (Pub. Doc. No. 12)
as relates to grade crossings, report in part the accompanying
bill.

°

For the committee

LEWIS PAEKHURST.

Commonwealth of Massachusetts.
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AN ACT
Relative to the Powers and Duties of Auditors in Proceedings

for the Abolition of Grade Crossings.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Section thirty-seven of part one of chapter
2 four hundred and sixty-three of the acts of the year nine-
3 teen hundred and six is hereby amended by inserting after

4 the word “ corporation ”, in the seventeenth line thereof,
5 the following: Any amount paid by way of damages
6 by either the city or town or the railroad corporation pri-
T marily liable therefor shall be subject to investigation by
8 the auditor, unless such settlements are assented to in

9 writing by all parties to the proceeding, as provided in

10 section thirty-nine hereof, so as to read as follows:

11 Section 37. All damages which may be sustained by any

12 person in his property by the taking of land for or by the
13 alterations of the grade of a public way, or by an abutter

14 thereon by the discontinuance of such public way, to the
15 same extent as damages are recoverable by abutters on

16 ways discontinued by towns, or by the taking of an ease-
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17 ment in land adjoining a public way, shall primarily be
18 paid by the city or town; and all damages which may be
19 caused by the taking of land for the railroad or by the
20 change or discontinuance of a private way, or by the tak-
-21 ing of an easement in land adjoining a private way or a
22 railroad location in connection with the abolition of a
23 grade crossing shall primarily be paid by the railroad cor-
-24 poration; and all damages which may be sustained by any
35 person by the abolition of private ways, except as herein-
-36 before provided, shall be entirely paid by the railroad cor-

7 poration. Any amount paid by way of damages by either
38 the city or town or the railroad corporation primarily
39 liable therefor shall be subject to investigation by the
30 auditor, unless such settlements are assented to in writing

1 by all parties to the proceeding, as provided in section
thirty-nine hereof. If the parties interested cannot agree

3 upon said damages, any party may have the damages de-
-4 termined by a jury in the superior court for the county
5 in which the property and crossing are situated, on peti-
-6 tion, brought within one year after the time the property

is entered upon and work actually begun thereon, in the
ame manner as damages may be determined which are

39 caused by the taking of land for the locating of railroads
40 and the laying out or discontinuance of public ways re-
-41 spectively, in such city or town; but all expense which
42 results from the necessary relocating or changing of
43 streams and water courses forming the natural drainage
44 channels of the territory in which alterations of grades are
45 authorized and of sewers, drains and pipes therein owned
40 and operated by municipal corporations shall be primarily
47 paid by said city or town, and shall be a part of the actual
48 cost of the alterations specified in section thirty-four. A
49 party who recovers damages in such proceedings shall also
50 recover costs as in other civil cases, and the court may in
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51 its discretion allow, as a part of such costs, the reasonable
52 expenses incurred for surveys and plans.

1 Section 2. Section thirty-nine of part one of chapter
2 four hundred and sixty-three of the acts of the year nine-

teen hundred and six is hereby amended by inserting after
4 the word “ court ”, in the ninth line thereof, the follow-
-5 ing: The auditor shall upon request of any of the par-
-6 ties to the proceeding investigate the amounts presented
Y for allowance by any city or town or any railroad corpo-
-8 ration as expended in the payment of damages for land
9 taken or affected by reason of the proposed alteration,

10 which have been paid by the party primarily liable there-
-11 for, as provided in section thirty-seven hereof, unless it
12 appears that all of the parties to the proceeding for the
13 abolition of the grade crossing have assented in writing to
14 the payment or settlement so made by the party primarily
15 liable, and in case the auditor determines that the amount
16 so paid is in excess of what in his opinion should have been

1Y properly paid therefor, he shall allow only such portion of
18 the amount so paid as he may deem to be just and reason-
19 able, —so as to read as follows: Section 39. The court

20 shall appoint an auditor, who shall be a disinterested per-
-21 son, not an inhabitant of the city or town in which the
22 crossing is situated, whose compensation shall be deter-
-23 mined by the court and to whom shall from time to time
24 be submitted all accounts of expense incurred by the rail-
-25 road corporations, street railway companies, if any, city,
26 town, commission or auditor, and who shall audit the same

27 and make report thereon to the court. The auditor shall
28 upon request of any of the parties to the proceeding inves-
-29 tigate the amounts presented for allowance by any city or

30 town or any railroad corporation as expended in the pay-

-31 ment of damages for land taken or affected by reason of
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12 the proposed alteration, which have been paid by the party
primarily liable therefor, as provided in section thirty

4 seven hereof, unless it appears that all of the parties to the
35 proceeding for the abolition of the grade crossing have
36 assented in writing to the payment or settlement so made
37 by the party primarily liable, and in case the auditor de-
-38 termines that the amount so paid is in excess of what in his
39 opinion should have been properly paid therefor, he shall
40 allow only such portion of the amount so paid as he may
41 deem to be just and reasonable. Such auditing, when ac-
-42 cepted by the court, shall be final. A certified copy of
43 such report and the decree of the court thereon shall be
44 filed with the auditor of the Commonwealth. The court
45 shall, from time to time, issue its decrees for payments on
46 the part of the railroad corporation and on the part of any

exceeding the amounts appor-47 street railway company, not
48 tioned to them respectively by said auditor in his report,
49 and for the payment by the Commonwealth of a sum not

iO exceeding the amounts apportioned to it and to the cityling the amounts apj

wn shall repay to the Com-51 or town; and such city or
rtioned to it, with interestmwealth the amount apj

hereon, payable annually at the rate of four per cent

mce of the report of the an54 from the date of the ac
nt of the principal shall be madeitor. Such i

56 annually in such amount the auditor of the Common-
he amount of payment desig
interest due on the outstand

57 wealth may designate; ar
nated for the year, with the

the treasurer and re-1 ing principal, shall be in
,ich city or town60 ceiver-general in the am

>n it in the apportionment and61 and shall be assessed up<
The treasurer and re62 assessment of its annual

h year notify such city or town63 ceiver-general shall in ea
issment, which shall be paid by it64 of the amount of such ai

65 into the treasury of the C Commonwealth as a part of, an
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66 at the time required for, the payment of its state tax.
67 "When the final assessment on a city or town has been paid
68 by it, the treasurer and receiver-general shall repay to it,
69 in reduction of said final payment, the amount of interest,
70 if any, which has been assessed to and paid by it in excess

71 of the actual interest cost to the Commonwealth for money
72 borrowed for the abolition of grade crossings previous to
73 the payment of said final assessment.

1 Section 3. This act shall take effect upon its passage.


